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JURISDICTION IN SEDITION CASES 





FRIDAY, MAY 11, 1956 


Unirep States SENATE, 

SUBCOMMITTEE TO INVESTIGATE THE ADMINISTRATION 

OF THE INTERNAL Security Act AND OrHeER INTERNAL 

Security LAws, OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:30 a. m., in room 
424, Senate Office Building, Senator James O. Eastland presiding. 

Present: Senators Eastland, Daniel, and Jenner. 

Also present: Robert Morris, chief counsel; William A. Rusher, 
administrative counsel; Benjamin Mandel, research director. 

Chairman Eastianp. The committee will come to order. 

Mr. Morris. Senator, the subcommittee is meeting to take testi- 
mony on S. 3603 and S. 3617. 

(The bills referred to are as follows:) 


[S. 3603, 84th Cong., 2d sess.] 


A BILL To amend section 3231, title 18, United States Code, to reaffirm the jurisdiction of State courts to 
enforce State statutes prohibiting subversive activities 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 3231 of title 18, United States Code, 
is amended by adding at the end thereof the following new paragraph: 

“Nothing contained in (a) this title, (b) the Subversive Activities Control Act 
of 1950, (c) the Communist Control Act of 1954, or (d) any other Aet heretofore 
or hereafter enacted by the Congress prohibiting subversion of or sedition com- 
mitted against the Government of the United States or any State shall impair 
the jurisdiction of the courts-of any State to enforce any statute of such State 
which prescribes any criminal penalty for any act of sedition against, or any act, 
attempt, or conspiracy to overthrow, the government of such State or the Gov- 
ernment of the United States. As used in this paragraph, the term ‘State’ 
includes any State of the United States, the Territories of Alaska and Hawaii, 
and the Commonwealth of Puerto Rico.” 


[S. 3617, 84th Cong., 2d sess.] 


A BILL, To amend title 18, United States Code, to authorize the enforcement of State statutes prescribing 
criminal penalties for subversive activities. 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That (a) chapter 115 of title 18, United States 
Code, is amended by adding at the end thereof the following new section: 

“§ 2392, Enforcement of State statutes 

“Except to the extent specifically provided by any statute hereafter enacted 
by the Congress, the enactment of (a) any provision of law contained in this 
chapter or in chapter 36, 67, or 105 of this title, (b) the Subversive Activities 
Control Act of 1950, (c) the Communist Control Act of 1954, or (d) any other 
Act of the Congress heretofore or hereafter enacted which prescribes any criminal 
— for any act of subversion or sedition against the Government of the United 

tates or any State of the United States, shall not prevent the enforcement in 
the courts of any State of any statute of such State prescribing any criminal 
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penalty for any act, attempt, or conspiracy to commit sedition against such State 
or the United States, or to overthrow the Government of such State or the 
Government of the United States. 


“‘As used in this section, the term ‘State’ includes any State of the United 


States, the Territory of Alaska, the Territory of Hawaii, and the Commonwealth 
of Puerto Rico.” 


(b) The analysis of chapter 115 of title 18, United States Code, is amended by 
inserting at the end thereof the following new item: 


‘2392. Enforcement of State statutes.” 


Mr. Morais. The first witness is Senator McCarthy. 
Senator McCarruy. Shall I proceed, Mr. Chairman? 
Chairman EasrLanp. Yes, you may proceed, Senator McCarthy. 


STATEMENT OF HON. JOSEPH R. McCARTHY, UNITED STATES 
SENATOR FROM THE STATE OF WISCONSIN 


Senator McCarruy. May I say that I think it is an honor to 
appear before this particular subcommittee? It is not applicable to 
the subject we are discussing this morning, but I noted with a great 
deal of interest that the Senator from Mississippi, Mr. Eastland, has 
crowded me out of the pages of the Daily Worker. As of now, he is 
the principal target. So I appreciate appearing before this particular 
subcommittee. 

I want to thank the committee for inviting me to appear to discuss 
S. 3603, which I introduced in the Senate last month. My remarks 
will be brief since I believe my bill is largely self-explanatory, and 
because I know the committee and its staff are well acquainted with 
the problem which the bill tries to solve. 

Let me make this introductory comment however: I deeply resent 
the fact that the committee’s valuable time must be taken up in con- 
sidering this type of legislation. 

The Senate has more important things to do than to spend its 
time repealing laws—repealing laws enacted by the Supreme Court. 
The bill I have introduced would be entirely unnecessary were it not 
for the fact that the Supreme Court has usurped the legislative func- 
tion. The Supreme Court’s decision in the Steve Nelson case, to 
which this bill relates, is the most flagrant instance of judicial legis- 
lation that has ever come to my attention. 

The Supreme Court, as the committee knows, invalidated the 
conviction, under Pennsylvania’s sedition law, of a member of the 
National Committee of the Communist Party on the grounds that the 
States have no right to enact or enforce antisubversive legislation. 
I think, for the record, that it might be wise to point out why that 
decision was, on legal grounds, outrageous. 

First of all, the Court said that Congress intended—intended to 
preempt the sedition field when it enacted the Smith Act and other 
antisubversion legislation. The fact of the matter is that Congress 
had explicitly declared its intent to the contrary. Title 18, Mr. 
Chairman, of the United States Code contains the Smith Act. 

Section 3231 of that title provides that— 

Nothing in this title shall be held to take away or impair the jurisdiction of the 
courts of the several States under the laws thereof. 

I would have thought that that language is plain enough, but when 
we have a Supreme Court that is determined to misconstrue the law 
according to its own prejudices, then we must spell out Congress’ 
intent. even more explicitly. That is what my bill attempts to do. 
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Second, the Court said that the ‘‘Federal interest’’ in the anti- 
sedition field “‘is so dominant that the Federal system must be assumed 
to preclude enforcement of State laws on the same subject.’””’ The 
dissent in the Nelson case proves that the cases cited by the majority 
to support this contention are completely inapplicable to the anti- 
sedition laws. 

But more important, Mr. Chairman, the Court is announcing a new 
and revolutionary doctrine here, one that implies a repudiation of the 
constitutional rights of the States, and one that we, as freedom-loving 
Americans, must do everything in our power to resist. 

I shall have more to say on this point toward the end of my state- 
ment. 

Third, the Court said that the enforcement of State sedition acts 
‘‘presents a serious danger of conflict with the administration of the 
Federal program.” On this point, the Supreme Court was simply 
talking off the top of its head. It cited no evidence, no facts, to sup- 
port this contention, and conveniently ignored the evidence that 
proves the contrary. 

The best the Court could do by way of supporting its position was 
to cite a statement by President Roosevelt made in 1939, and another 
by J. Edgar Hoover, made in 1940—which were merely to the effect 
that it is desirable for local law enforcement agencies to furnish the 
FBI with evidence of subversive activities. Neither of these state- 
ments says a word about it being necessary or advisable for State 
governments to desist from prosecutions. 

The clearly competent and therefore appropriate authority on this 
point is the Justice Department—the Federal agency which is respon- 
sible for the enforcement of Federal sedition laws. 

Plainly, no one is better qualified to determine whether the efforts 
of the Justice Department to enforce Federal laws are impeded or are 
hampered by State laws than the Justice Department itself. 

Now, in this very case, the Justice Department filed an amicus 
curiae brief, which dealt with the point as follows, and I quote from 
the Justice Department’s friend-of-the-court brief: 

The administration of the-various State laws has not, in the course of the 15 
vears that the Federal and State sedition laws have existed side by side, in fact 
interfered with, embarrassed, or impeded the enforcement of the Smith Act, 
The significance of this absence of conflict in administration or enforcement of the 
Federal and State sedition laws will be appreciated when it is realized that this 
period has included the stress of wartime security requirements and the Federal 
investigation and prosecution under the Smith Act of the principal national and 
regional Communist leaders, 

Mr. Chairman, the majority of the Court failed to even mention the 
Justice Department’s views. Just as the Court second-guessed Con- 
gress on the question of what Congress intended, just so the Court 
sedend-qucmea the Justice Department on the question of whether 
a sedition laws interfere with the enforcement of Federal sedition 
aws. 

So much for the Supreme Court decision in the Nelson case. As I 
said before, I think it is necessary for the record to be clear that we 
are meeting here this morning only because of the arbitrariness of 
the Supreme Court, only because the majority of the judges on the 
present bench have apparently concluded that they are a law unto 
themselves. 
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Now, I do not think any Member of Congress needs to be persuaded 
that it is desirable for the States to continue, as they have in the past, 
to cooperate with the Federal Government in combating the Com- 
munist conspiracy. For the past 85 years, reaching at Teast as far 
back as the famous Gitlow case in New York, the States have played 
an extremely important role in exposing and bringing to justice persons 
who are dedicated to the forceful overthrow of our Government and 
the destruction of our way of life. The Communist Party knows 
better than anyone else how badly the Communist cause has been 
hurt by the efforts of the States. In the light of the States’ contribu- 
tion in the antisedition field, it is certainly not surprising that the 
Communist Daily Worker, on the day after the Nelson opinion was 
handed down by the Supreme Court, hailed that decision as a tremen- 
dous victory. 

A tremendous victory for whom, Mr. Chairman? A tremendous 
victory, not for America, but for the Communist Party. 

Moreover, subsequent events show why the Communists have 
greeted the Nelson decision with such enthusiasm. Only last week 
the Massachusetts Supreme Judicial Court quashed the indictment 
against Otis Archer Hood and Margaret Gilbert on the grounds that 
Massachusetts anti-Communist laws have been superseded by the 
Federal laws. 

The authority cited was the United States Supreme Court decision 
in the Nelson case. Thus, Mr. Chairman, we see there were two 
Communists getting away scott-free because of this decision. 

As evidence of this development, I submit the newspaper clipping 
from a Washington paper of May 4, 1956, which I think the committee 
may want to include in the record. 

Chairman Eastianp. Yes; it will be included in the record at the 
conclusion of your remarks. 

Senator McCarruy. Thank you, Mr. Chairman. 

But beyond the question of prosecution, there is the matter of in- 
vestigation. The Nelson decision did not specifically deal with State 
investigations of Communists; but if the decision with respect to 
prosecution of Communists is allowed to stand, I do not think there 
is any question but that a future decision will hold that it is incom- 
petent for the States to investigate Communists. 

To spell this out a little further: If the States may not prosecute 
Communists because the Federal Government has preempted the field, 
then it would seem to follow that the States cannot conduct investiga- 
tions that look toward a prosecution in this field. 

If investigations of Communists by State legislative committees were 
prohibited, the anti-Communist cause would clearly suffer a very 
serious blow, as I am sure the Chair realizes. 

Anyone who has had experience in investigating communism, as this 
subcommittee certainly has, and as I have, knows that the contribu- 
tions of State legislative committees have been immensely valuable. 

Over the years, the legislative committees of the States of New 
York, Massachusetts, Ohio, Illinois, Florida, California, Washington, 
and New Jersey have conducted investigations of communism. The 
work of the Rapp-Coudert committee in New York, for example, was 
especially significant. I believe the present chief counsel of this com- 
mittee was also the chief counsel of that committee; is that correct? 

Mr. Morris. Assistant Counsel. That was in 1940 and 1941. 
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Senator McCarruy. If I may mention just one other State, I am 
sure this committee is aware of the magnificent reports prepared by 
the California Committee on Un-American Activities. If the Nelson 
decision is permitted to stand, Mr. Chairman, our country will be 
denied the benefit of the work of such committees in the future. 

Now, as to the provisions of my bill: It provides very simply that 
no act of Congress dealing with subversion, and more specifically 
with communism, shall be construed as saying that Congress intends 
to take away the concurrent jurisdiction of the States in the sedition 
field. The bill refers to all of the relevant congressional legislation 
by name, so that I think it would be impossible for the Supreme Court 
in the future to misconstrue Congress’ intention, as it did in the Nelson 
decision. 

Since the opinion of the Supreme Court in the Nelson case was 
based primarily on the contention that Congress intended to preempt 
the sedition field, I think that a clarification of the intent of Congress 
will have the effect of reversing that decision with respect to future 
cases. 

I would—would you leave that light on? I cannot read without it. 

That is the first time I have ever asked to have electric current on 
instead of off. 

I would warn the committee, however, that in my opinion this bill, 
if enacted, would not have a retroactive effect. It would not, that is 
to say, allow the States to put back in prison those who will eventually 
be freed in consequence of the Nelson decision. I wish there were a 
way to keep those Communists in jail, but I am afraid, after the 
Court’s fantastic decision in the Nelson case, there is no way to do so 
without subjecting them to double jeopardy. 

The effect of the bill, then, would be to permit the States in the 
future to prosecute and investigate Communists. 

Since there has been some suggestion that my bill would deal with 
the same problem to which the Smith bill addresses itself, I think I 
should point out that the two bills accomplish different things. 

H. R. 3, introduced by Congressman Smith of Virginia 2 years ago— 
and its companion bill in the Senate, S. 3143—provide, in effect, that 
an act of Congress shall not be construed as depriving States of juris- 
diction unless Congress expressly states its intention to do so. 

May | at this point interject, Mr. Chairman, that I disagree heartily 
with any provision to the effect that Congress can expressly deny the 
ome jursdiction. I think that would be completely unconstitu- 
tional. 

The Smith bill is extremely necessary legislation, but since, on the 
subject of sedition laws, the Supreme Court has already misconstrued 
a congressional act, the Smith bill will not correct the evil. 

It could not, that is to say, be enforced retroactively. In view of 
the Supreme Court’s decision in the Nelson case, it is necessary to put 
new legislation on the books—such as provided for in my bill—in order 
to give the States concurrent jurisdiction in the sedition field. There- 
fore, my bill and the Smith bill are complementary, and should both 
be enacted. 

Finally, Mr. Chairman, let me take the liberty of commenting very 
briefly on the bill introduced by the most able Senator from New 
Hampshire, Mr. Bridges, a bill that I joined with him on. I would 


like to point out the only difference between the two bills, and if mine 
78469—56——2 
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is not reported out, I certainly hope the Bridges bill is reported out. 
But I would like to point out that there is one major difference. They 
are designed to accomplish the same purpose. I would personally 
have no preference with regard to which bill be reported out by this 
committee, were it not for one provision in Senator Bridges’ bill that 
disturbs me. This provision, I believe, represents the only sub- 
stantive difference between the two bills. And I call this especially 
to the attention of the able chairman. 

There is one additional paragraph in the Bridges bill which I quote, 
when they refer to giving the States back this night: 

Except to the extent specifically provided by any statute hereafter enacted by 
the Congress. 

Now, it would seem to me that that clause, Mr. Chairman, which 
I quoted, implicitly acknowledges that Congress has a right to exclude 
the States from the sedition field which it may exercise at its discretion. 

However, as I read the United States Constitution, it would be 
impossible for the Congress to exclude the States from this field. I 
believe that the States have a constitutional right to take measures to 
protect themselves against subversion. 

Chairman Easrianp. Right there, Senator McCarthy, is it not a 
fundamental right of the States to protect their sovereignty? 

Senator McCarrny. I heartily agree, Mr. Chairman. And that 
is the only reason why I bring this particular clause in a bill which, 
incidentally, I cosponsored, to the attention of the chairman. 

Senator Martin. Mr. Chairman 

Chairman Eastianp. Senator Martin. 

Senator Martin. Might I interject there? Didn’t it seem to be 
the intention of the Founding Fathers to even guarantee the States 
that right? They guaranteed them a republican form of government, 
and you cannot have that republican form of government unless you 
have the right to protect against those who would overthrow the State 
governments, because if you overthrow the State governments, you 
overthrow the national Government. 

Chairman Eastuanp. Certainly. That is a fundamental duty of 
the States, as I see it. 

Senator Martin. That seems to be the case. 

Senator McCartuy. May I say that I do not mind commenting on 
this provision in the Bridges bill because I happen to be a cosponsor of 
it, and I have more respect, I think, for Senator Bridges than any 
other man in the Senate, so that, as far as I am concerned, I do not 
care which bill is reported out, but I do think if the Bridges bill is 
reported out, that particular paragraph should be deleted by the 
committee. 

Senator Brivces. If the chairman will allow me to interrupt—— 

Chairman Eastuanp. Yes. 

Senator Brinces. When I present my case, I am going to offer an 
amendment of my own bill in that respect. 

Senator McCarrny. Very good. 

So with that section deleted, apparently the Bridges bill and my 
bill are identical; so it does not make much difference which one is 
reported. 

I believe, that is to say, that if Congress were to pass a law which 
forbade the States to investigate and prosecute Communists, such a 
law would be unconstitutional. It is extremely important, these days, 
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for us to defend the States’ rights principle, and I think it would be a 
Sngeires mistake for Congress to write anything into its laws which 
mig t be interpreted as an implicit acknowledgment of Congress’ 
right to violate the prerogatives of the States. 

As Congressman Smith of Virginia has pointed out, the Nelson case 
is ‘merely a symptom of the dangerous disease that has threatened 
to destroy completely the sovereignty of the States.” 

I think we should pause here to compliment Congressman Smith 
for the work that he has done in this field. I think it would be a 
mistake for us, in attempting to overrule the Nelson case, to enact a 
law that, in effect, recognizes the power of Congress to violate the 
sovereignty of the States. 

If the States are held not to have the right—and by “right” I 
mean inviolable, constitutional right—to protect themselves against 
subversion, then we might as well quit talking about a Federal system, 
and admit that the States have become meaningless political shells. 
Under the Constitution, the States are sovereign bodies except to the 
extent that they have delegated specific powers to the Federal 
Government. 

The States have never delegated to the Federal Government the 
attribute of sovereignty in question; namely the right of self-protection. 

The best evidence of this is the fact that in the second article of the 
Bill of Rights, the right of the States to maintain their own militias 
is expressly acknowledged. It would be completely inconsistent to 
say that the States have the right to maintain armed forces, but 
that they do not have the right to protect themselves against 
subversion. 

It may be conceded that the Nelson decision invalidates only those 
State sedition laws which are designed to protect the Federal Govern- 
ment against forcible overthrow, not those designed to protect the 
States’ own governments. But it is perfectly obvious, Mr. Chairman, 
that the States would be powerless to protect themselves if the 
Federal Government were overthrown by the Communist conspiracy. 

Therefore, for their own protection, the States have an undeniably 
legitimate interest in preserving the National Government as well as 
their own governments. 

For that reason, I submit, Mr. Chairman, that the States have a 
constitutional right to share the sedition field concurrently with the 
Federal Government. 

I repeat that it would be a mistake for Congress to imply otherwise. 

The rights of the States, Mr. Chairman, are under relentless attack 
from many quarters. The Nelson decision by the Supreme Court is 
only the most recent in a long series of court decisions which have 
hacked away at the foundations of our Federal system, and have 
infringed upon the rights of the States. 

I think this committee has an opportunity to help reverse this 
trend. I urge respectfully and with all the earnestness that I can 
muster that the committee and the Congress make the most of the 
opportunity which they now have and may be able to undo, Mr. 

airman, some of the damage which has been done by the Supreme 
Court over the past few months, a completely irresponsible Supreme 
Court, although we should remember always that there have been 
dissenting opinions, and some of them excellent dissenting opinions. 
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I have nothing further, Mr. Chairman. 


(The newspaper article from the Washington Post of May 4, 1956, 
is as follows:) 


[From Washington Post, May 4, 1954, p. 16] 
Anti-Rep Laws RULED SUPERSEDED IN MASSACHUSETTS 


Boston, May 3 (AP).—The Massachusetts Supreme Judicial Court ruled 
today that the state anti-Communist laws have been superseded by the Federal 
laws and ordered indictments quashed against Otis Archer Hood and Margaret 
Gilbert of Illinois. (Hood several times ran as candidate for Governor on the 
Communist Party tickt.) 


The State court said: ‘‘The statutes of the United States preclude State action 
on these indictments.” 


Hood was indicted on charges he was a member of the Communist Party and 
contributed money to the party. 

Mrs. Gilbert, indicted in 1951, was charged with conspiracy with Prof. Dirk 
Struik of Massachusetts Institute of Technology, and Harry E. Winner, formerly 
of Malden, to advocate overthrow of the State and Federal Governments. 

The State supreme court’s decision said the Gilbert and Hood case had been 
argued before the State high court in February 1953. It said it withheld makin 
its decision because there was a Pennsylvania case pending before the Unit 
States Supreme Court. 


The Pennsylvania case concerned indictments of a man there under that State’s 
sedition law. It was ruled invalid April 2 by the United States Supreme Court. 

Struik and Winner sought no ruling but observers said that in quashing the 
case against the Gilbert woman the court automatically wiped out the Struik and 
Winner cases. 

Senator McCarruy. May I make it very clear, Senator Bridges, 
that I have no pride of authorship so far as my bill is concerned. 
I hope yours is amended as I suggested, if yours is reported out. 
I naturally prefer the McCarthy bill reported out. 

Chairman Easritanp. Senator McCarthy, you have made a very 
able and very fine statement, sir, and very, very helpful. 

I would like to ask you this question. Is there any more certain 
road to the destruction of the American system of government than 
an irresponsible Supreme Court usurping the powers of the Congress? 

Senator McCarruy. You are right. And may I say, Mr. Chair- 
man, that I think one of the reasons why we are getting such bad 
decisions, while I hate to engage in personalities, I think it is because 
we made the mistake of confirming as the Chief Justice of the Supreme 
Court a man who had no judicial experience, who had practically no 
legal experience except as a district attorney for a short period of time, 
and whose entire experience was as a politician. 

I think we should 

Chairman EasrLanp. We have politicians instead of lawyers on 
the Court. 

Senator McCarruy. Unfortunately so, and they do not understand 
the function of the Court. They apparently feel that it is the function 
of the Court to legislate, and not to interpret the laws. 

Chairman EastLanp. Senator McCarthy, in the Steve Nelson case, 
the Court has deprived the State of its most fundamental powers. 

Senator McCarruy. Right. 

Chairman EastLanp. What greater blow could be struck at the 
American system of government? 

Senator McCarruy. I agree, and I think it is a most dangerous 
decision, and a decision equally ridiculous, as the chairman knows, 
was the one in which the Court held that the Communist Party could 
not be considered an arm of the Soviet Union, because three of the 
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witnesses, they said, were ex-Communists, even though hundreds of 
witnesses and vast volumes of documentation show that the Com- 
munist Party is an arm of the Soviet Union. 

In other words, I merely mention that, Mr. Chairman, to show the 
extent to which they are going to help ‘the Communist cause, I do 
not think knowingly. I believe they just do not understand what 
they are doing. 

Chiirman EastLanp. Senator Daniel? 

Senator Danret. Yes, Mr. Chairman? 

Chairman Eastianp. Have you any questions? 

Senator DanreL. No questions, Mr. Chairman. 

Chairman EastLanpb. Senator Jenner? 

Mr. Morris. He just stepped outside. I will see if he has any 
questions, Senator. 

Senator Jenner is on a long-distance telephone call, Senator East- 
land. 

Chairman Eastrianp. If there are no further questions, I again de- 
sire to thank you, Senator McCarthy. You have rendered your 
country a very great service in this very fine statement. 

Senator McCarray. Thank you, Mr. Chairman. And in parting, 
may I repeat what I said at the beginning of my statement, that I 
sort of envy the chairman that he has supplanted me as the prime 
target of the Communist Party. 

Chairman Eastianp. I thank you. 

Senator Martin? 


STATEMENT OF HON. EDWARD MARTIN, UNITED STATES SENATOR 
FROM THE STATE OF PENNSYLVANIA 


Senator Martin. Mr. Chairman, I would like to submit for the 
record a very brief statement, but I would like to say this in addition 
to my statement. 

The question of the jurisdiction of the States in various matters 
must not be overlooked. The matter of enforcing antisedition laws 
in our various States, to-my mind, is extremely important as far as 
the whole governmental structure is concerned. That means both 
the Federal and State. 

I have been very alarmed in the last few years at the usurpation 
of the powers of the States by the Federal Government. I have also 
been very much alarmed that our courts seem to be getting into the 
field of legislation rather than the interpretation of the statutes that 
are enacted by both the Federal Government and our various States. 

Mr. Chairman, there is another field. We have always said that 
the power to tax is the power to destroy. Now, I am on the Finance 
Committee in the Congress, but we are already getting into the field 
of taxation by various States, which is weakening our States. 

So, Mr. Chairman, I am very anxious that this legislation may be 
enacted by this Congress, because it will then show the attitude of 
Congress that we desire to preserve all of the rights of the States. 

I appreciate the opportunity, Mr. Chairman, of being here this 
morning, and I am fully in accord with Senator Bridges’ bill. I am 
one of the cosponsors, and I am sorry that I cannot stay for the 
entire hearing. 








10 JURISDICTION IN SEDITION CASES 


Now, Mr. Chairman, I am not going to put them in the record, but 
I have had many letters and telegrams from people from my own 
State commending me for being a cosponsor of this bill. 

Chairman Eastianp. I thank you, Senator Martin. That is a 
very, very able statement. 

Senator Daniel, any questions? 

Senator Dantev. No questions, Mr. Chairman. 

(The prepared statement of Senator Martin is as follows:) 


Mr. Chairman; I have joined with Senator Bridges the distinguished senior 
Senator from New Hampshire, in introducing a bill that would restore to the 
respective States the right to prosecute those who would destroy the Govern- 
ment of the United States or of the State. The recent decision of the Supreme 
Court of the United States upholding the decision of the Supreme Court of Penn- 
sylvania struck down the sedition statutes of the 42 States and the Territories 
which have them. 

I firmly believe in the right of each sovereign State to have and to enforce such 
legislation. A study of the debate at the time the Smith Act was approved in 
1940 makes clear that Congress did not wish nor intend that it should nullify 
State sedition laws then existing or to be passed. 

On top of this, we have the assurance of the Justice Department and the FBI 
that the States have administered their sedition statutes in harmony with the 
Federal law. We know further that information gathered by individual States 
has been of great value to the Justice Department and the FBI. 

I do not intend to criticize or quarrel with our courts but I do believe that 
Congress should make its intention clear by enacting the bill which has been 
introduced. 

I believe that each State should have the right to combat sedition within its 
borders. I believe each should have the right to punish not only those who 
seek forcible overthrow of the State, but also those who would forcibly overthrow 
the Nation. 

These matters are locked together. 

No movement can overthrow—by force—the government of a State and make 
it stick, unless it also overthrows the governments of all the States and the Nation. 

No movement can forcibly overthrow the Federal Government without, at 
the same time, overthrowing the governments of the States. 

And so I join with my distinguished colleague, Senator Bridges, in an effort 
to plug the hole which the Supreme Court decision has made in the dike protecting 
our internal security. 


Chairman EastLanp. Senator Bridges. 


STATEMENT OF HON. STYLES BRIDGES, UNITED STATES SENATOR 
FROM THE STATE OF NEW HAMPSHIRE 


Senator Bripcrs. Mr. Chairman, I believe that the majority opin- 
ion of the Supreme Court in Commonwealth v. Steve Nelson is contrary 
to the supreme law of the land. Nowhere can there be found in the 
Constitution of the United States a proviso which expressly grants to 
the Federal Government the right or the power to legislate exclusively 
in matters of subversion, sedition, or treason. Certain powers in 
the Constitution are expressly granted to the Federal Government in 
article 1, section 8. Under these powers, the Supreme Court has held 
that Congress may preempt certain fields by exclusive legislation. 
Some of the decisions have rested upon the power to regulate com- 
merce, colin money, support armies, et cetera. In those cases the 
Supreme Court has ruled that State legislation is superseded when it 
conflicts with the comprehensive regulatory scheme and purpose of a 
Federal plan. 

It is along these lines that the Supreme Court has said that the 
Smith Act of 1940, the Internal Security Act of 1950, and the Com- 
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munist Control Act of 1954 have given the Federal Government an 
exclusive field in which to operate and that the States should desist 
from attempting to punish subversives. 

Now, Mr. Chairman, I am not a lawyer, but it seems to me that the 
operation of State subversion laws in no way impedes the operation 
of like Federal laws. I am of the opinion that one would complement 
the other in attempting to prevent subversive groups from trying to 
overthrow the Government of the United States. 

Now, Mr. Chairman, I was in Congress in 1940 when the Smith Act 
was passed. I know what the Congress was thinking about when 
they passed that act. And I say, Congress never intended that it 
should preempt the field regarding subversion. 

An examination of the legislative history of the act shows clearly 
that Congress did not intend to assert exclusive jurisdiction over this 
field. Surely, if Congress intended to supersede State sedition laws, 
they would have clearly stated so in the act. 

Congressman Smith of Virginia, author of the act, stated on the 
floor of the House that the Smith Act had nothing “‘to do with State 
laws.” If the author had intended otherwise, he certainly would not 
have made this statement. I would like to read you a letter addressed 
from Congressman Smith to the former attorney general of Pennsyl- 
vania, the Honorable Frank Truscott. And I will not take your time, 
Mr. Chairman, to read the letter, but I would like to make it part of 
the record. 

Chairman Eastianp. It will be admitted in the record at the con- 
clusion of your remarks. 

(The letter referred to above was later read in full by Senator 
Bridges.) 

Senator Danrex. Mr. Chairman, will the Senator yield for a ques- 
tion? 

Senator Bringes. Certainly. 

Senator Danie. Does this letter call attention to a provision of 
the Smith Act that was intended to express the intent of Congress on 
this subject? Wasn’t there a sentence or a provision in the act itself 
that was intended for that purpose? 

Senator Bripces. Senator Jenner has the letter. 

Chairman EastLanp. Suppose we read it into the record. 

Senator Bringss. I will read it into the record, if you desire: 

Dear Mr. AtrorNEY GENERAL: Justice Musmanno of your supreme court 
has been kind enough to furnish me with a copy of the opinion in the case of 
Commonwealth v. Nelson, in which the supreme court of your State holds that the 
enactment of the Smith Act, prescribing punishment for acts designed to over- 
throw the Government of the United States by force and violence, had the effect 
of nullifying State laws for a similar pv rpose. 

As I am the author of the Federal act in question, known as the Smith Act, I am 
deeply disturbed by the implications of this decision. May I say that when I 
read this opinion, it was the first intimation I ever had, either in the preparation 
of the act, in the hearings before the Judiciary Committee, in the debates in the 
House, or in any subsequent development, that Congress ever had the faintest 
notion of nullifying the concurrent jurisdiction of the respective sovereign States 
to pursue, also, their own prosecutions for subversive activities. It would be a 
severe handicap to the successful stamping out of subversive activities if no State 
authority were permitted to assist in the elimination of this evil, or to protect its 
own sovereignty. The whole tenor and purpose of the Smith Act was to eliminate 


subversive activities, and not assist them, which latter might well be the effect of 
the decision in the Commonwealth v. Nelson case. 
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I hope you will not think me presumptuous in taking this matter up with you, 
but you can readily understand how deeply disturbed I am about it. I will gladly 
furnish you the hearings and congressional debates on the bill if you would think 
them helpful in seeking a rehearing of the case, as I doubt if these very cogent 
documents, showing the intent of Congress, were ever brought to the attention of 
the court. If I can furnish you with any further data or information regarding 
the history and purpose of the act, I shall be happy to do so. 

Sincerely yours, 
Howarp W. Smiru. 

I think that is pretty clear. 

Chairman EastLanp. That is very clear. 

Senator Bripces. Now, as a Member of the Congress at that time, 
in 1940, I recall very clearly the discussions on this legislation, and I 
concur with what Congressman Smith said, that it was never the 
intention of the Congress or any of the bodies of the Congress that 
participated, that this be the intention of the act. 

An act of subversion against my State of New Hampshire or any 
other State in the Union, is an act of subversion against the United 
States. Conversely, an effort to overthrow the Federal Government 
is a definite threat against the respective States. Certainly, if Com- 
munists intend to destroy our Federal Government, they also intend 
to destroy our States. I am of the opinion that States should have 
concurrent power with the Federal Government to cope with this 
problem. If the Federal Government retains exclusive jurisdiction, 
the Federal Bureau of Investigation would have to be multiplied to 
adequately investigate this field of subversion. 

I cannot see how concurrent subversion laws could hinder opera- 
tions of the Federal subversion laws. It appears to me that the States 
have administered their actions in harmony with the Department of 
Justice and the Federal Bureau of Investigation, who have admin- 
istered the Federal law. I am sure that information gathered by 
various State agencies has been of great help to our Federal law- 
enforcement authorities. 

Our Federal Government is based on power granted by the sovereign 
States and such power not granted was reserved to the States them- 
selves and to the people. It does not seem to me conceivable that 
the States would divest themselves or want to divest themselves of 
the power to legislate against subversion, or attempts to overthrow 
their respective governments. I firmly believe that each State 
should have the right to enforce such legislation. 

There was never a time in history when it was more important for 
the American people to be vigilant to the menace which faces this 
country. We might as well recognize communism for what it is—a 
conspiracy, a conspiracy that has been growing for a hundred years, 
and there is no evidence to assume that it will end tomorrow. 

I think we should use all of the means available to combat this 
influence. This should include the methods used by the several 
States operating under the separate laws. This country should not 
be deprived of the fine work being done by the various State attorneys- 
general, their staffs, and the State police organizations. 

We, as citizens of the United States and of the States in which we 
reside, rely equally upon the strength of both to preserve our rights 
and liberties. We look to our local and State police agencies for 
protection against criminal activities that may occur in our States. 
Isn’t it logical that we should look to these agencies to give us protec- 
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tion from a far greater threat—that of overthrowing the Government 
of the United States? 

In conclusion, I wish to point out that, in view of the decision of 
the Supreme Court, that Congress should make its intention clear as 
to whether or not the States should have concurrent authority in the 
field of subversive activities. 

Now, Mr. Chairman, I have here—— 

Senator Martin. Mr. Chairman, before he concludes, because I 
have to leave- 

Chairman EastLanp. Senator Martin. 

Senator Martin. I would like to make this statement. I am fully 
in accord with the very able statement made by the distinguished 
Senator from New Hampshire. 

With that, I would like to be excused, because I have a committee 
meeting. 

Chairman EastLanp. Yes, sir. 

Senator Bripcres. Thank you, Senator Martin. 

i have here—I do not think you probably want me to take the time, 
but I would like to list the attorneys general from whom | have tele- 
grams and letters, and make them part of the record, Mr. Chairman. 
I have, in support of this legislation, 1 from Don Eastvold, attorney 
general of the State of Washington; 1 from Robert T. Stafford, attor- 
ney general of Vermont; 1 from John Patterson, attorney general of 
Alabama; 1 from Jo M. Ferguson, attorney general of Kentucky; 1 
from Eugene Cook, attorney general of Georgia; 1 from John M. 
Dalton, attorney general of Missouri; 1 from Edward C. Boyle, district 
attorney of the county of Allegheny in Pittsburgh, Pa., where he lists 
as other individuals who are interested, Edward N. Sylva, the attor- 
ney general of the Territory of Hawaii, Arnold H. Olsen, attorney 
general of Montana; C. William O’ Neill, the attorney general of Ohio, 
and Mac Q. Williamson, attorney general of Oklahoma; another one 
ae C. Ferdinand Sybert, the attorney general of the State of Mary- 
and. 

(The telegrams and letters referred to are as follows:) 





Otympi1a, WaSsH., 


5 May 8, 1956. 
Senator StyLes Bripess, 


Senate Office Building, Washington, D. C.: 
The State of Washington joins in endorsing the passage of 8S. 3617 and urge the 
passage of this bill by the Congress. 
Don Eastvoup, Attorney General. 


STaTE OF VERMONT, 
Montpelier, May 9, 1956. 
Senator Stytes BripGsgs, 
Senate Office Building, Washington, D. C. 

Dear Senator Brinpcss: This brief letter is to advise you that the writer 

supports Senate bill 8. 3617, introduced by you, and urges its enactment. 
Very truly yours, 
Ropert T, STAFFORD, 
Attorney General. 


78469—56——_3 
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Monrtecomery, Aua., May 9, 1956. 
Hon. Stry.es BrIpDGEs, 
Senate Office Building, Washington, D. C.: 


I urge that favorable consideration be given to 8S. 3617 now pending before 
the Senate Judiciary Committee. 
Joun PATTERSON, 
Attorney General of Alabama. 


; FRANKFoRT, Ky., May 8, 1956. 
Senator StyLes BrIpGEs, 
United States Senate, Washington, D. C.: 


At the scheduled hearing of the Senate Judiciary Committee on 8. 3617, to 
correct the Nelson case, please record me as favoring prompt enactment. I do 
not agree with the majority opinion in the Nelson case and it has had a pernicious 
effect on prosecution of a number of cases in Kentucky. The Congress should 
enact this bill as soon as possible to correct the situation insofar as it can now 
be corrected. 

Jo M. Ferauson, 
Attorney General of Kentucky. 


AtLanta, Ga., May 7, 1956. 
Senator StryLes BRIDGEs, 
United States Senate, 

Washington, D. C.: 
State of Georgia desires to go on record as strongly supporting S. 3617 in re 
Nelson case. 
EvuGENE Cook, 
Attorney General of Georgia. 


JEFFERSON City, Mo., May 8, 1956. 
Hon. StyLes BrIDGEs, 
Senate Office Building, 
Washington, D. C.: 


Urge passage of 8S. 3617 by amending Smith Act and Subversive Activities 
Control Act. It is important that the States have the right to handle sedition 
and subversive cases. 

Joun M. Datrton, 
Attorney General of Missouri. 


County or ALLEGHENY, 
Pittsburgh, Pa., May 7, 1956. 
Re petition for rehearing—Nelson 
Hon. Stytes BrIpGEs, 
Senate Office Building, 
Washington, D. C. 


Dear SENATOR BrinGess: Please be advised that in addition to the names of 
the attorneys general appearing on the printed petition in the above case, which 
copy was sent to you under date of May 4, 1956, the following have joined in the 
oo and a supplemental list has been sent to the Supreme Court of the United 

tates: 
Edward N. Sylva, Attorney General, Territory of Hawaii 
Arnold H. Olsen, Attorney General, Montana. 
C. William O’ Neill, Attorney General, Ohio 
Mac Q. Williamson, Attorney General, Oklahoma. 
If you desire any more information, please feel free to call on us at any time. 
Very truly yours, 
Epwarp C. Boye, District Attorney. 
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Stare oF MARYLAND, 
Strate Law DEPARTMENT, 
Baltimore, Md., May 8, 1956 
Hon. Srytes BripGEs, 
Senate Office Building, 
Washington, D. C. 


Dear Senator Brinces: I am strongly in favor of 8. 3617 which you introduced 
in order to cure the decision of the Supreme Court in the Steve Nelson case. 
I feel that the States should certainly have power to control and punish subversion 
against themselves, as well as against the Government of the United States, as a 
State would necessarily be affected by the latter. 

I certainly hope that S. 3617 is enacted by the Congress. 

Sincerely yours, 
C. FerpInanp SYBERT, 
Attorney General. 


(The following telegram from John J. Bracken, attorney general of 
Connecticut, was later supplied by Senator Bridges:) 


Hartrorp, Conn., May 11, 1956. 
Hon. StyLtes BripGEs, 
United States Senator from New Hampshire, 
Washington, D. C.: 
In order to properly preserve the rights, powers, and responsibilities of the 

States I strongly and respectfully urge favorable consideration of 8. 3617. 
Joun J. BRACKEN, 

Attorney General of Connecticut. 


Senator Brinces. Then I have here letters from Senators who are 
not members of your committee—Senator Martin has appeared— 
but Senator John Stennis, your distinguished colleague,and Leverett 
Saltonstall, the distinguished Senator from Massachusetts, have sent 
letters in support of the legislation. 

(The letters referred to are as follows:) 


UniTEep States SENATE, 
Washington, D. C., May 10, 1956. 
Hon. Stytes BRIDGEs, 
United States Senate, 
Washington, D. C. 


Deak Stytes: Thank you for your letter of this date advising me of the Internal 
Security Subcommittee hearing on Friday, May 11, on S. 3617. I would like 
very much to be present and appear before the committee tomorrow, but regret 
that this will be impossible on account of conflict of some important hearings of 
the Senate Appropriations Committee. 

I shall have a prepared statement in behalf of our bill ready and in your hands 
just as soon as possible and shall appreciate your explaining my circumstanes to 
the apenas and your advising that I shall have a prepared statement for the 
record. 

Thanking you and with all good wishes, I am 

Sincerely yours, 
Joun Stennis, United States Senator. 


(The statement of Senator Stennis follows:) 


STATEMENT OF UNITED States SENATOR JOHN STENNIS 


Mr. Chairman, I welcome this opportunity to submit my views in support of 
and my reasons for joining in the sponsorship of 8. 3617. 

On April 2, 1956, the Supreme Court of the United States held that the Smith 
Act (particularly sec, 2385 of title 18 of the United States Code) preempted the 
field with regard to seditious activities of Communists and other subversive groups 
dedicated to the overthrow of our Government by force and violence. In so 
doing, it struck down the sedition laws of 42 States, and the Territories of Hawaii 
and Alaska. Some of these acts have been in existence in substantially the same 
form for a longer period than the Smith Act, which was patterned after existing 
State legislation—New York’s Criminal Anarchy Act. 
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A casual reading of the section on which this case turned would convince anyone 
that the act has not met the historic test of Federal preemption laid down by 
John Marshall (6 Wheat. 264, 443) that the intent of Congress to preempt the 
field of legislation to the exclusion of the States must be “‘clearly and unequivocally 
expressed.”’ The contrary is true. As pointed out by the dissenting Justices 
this section is merely one of a number included in title 18 (crimes) of the United 
States Code. Section 3231 of this title, which codifies the Federal criminal laws, 
states: 

“Nothing in this title shall be held to take away or impair the jurisdiction 
of the courts of the several States under the laws thereof.”’ 

This section antedates the Smith Act—it was enacted in 1825 and has been 
included in our Federal Code continuously since that time. So, to reach its 
tortured conclusion and strike down these State laws, the Court had to ignore 
the clear mandate of a Federal statute on the books for over 140 years, and the 
quoted judicial criterion established even earlier by Chief Justice John Marshall. 
The reading of such an “intent’’ by Congress was so palpably absurd that it 
brought forth an immediate protest from the distinguished sponsor of the act, 
Representative Howard Smith, of Virginia. 

Conceivably, the decision could be rationalized had the administration of 
State laws interfered substantially with the overall obligation of the Federal 
Government to administer the national security program in its constitutional 
duty to guarantee to the States a republican form of government. 

Such, however, was not the case. The opposite is true today. The executive 
branch of the Government, charged with the enforcement of these laws, filed an 
amicus curiae brief in this very case, stating: 

“The administration of the various State laws has not, in the course of 
the 15 years that the Federal and State sedition laws have existed side by 
side, in fact interfered with, embarrassed, or impeded the enforcement of 
the Smith Act. * * * The significance of this absence of conflict in admin- 
istration or enforcement of the Federal and State sedition laws will be 
appreciated when it is realized that this period has included the stress of 
wartime security requirements and the Federal investigation and prosecution 
under the Smith Act of the principal national and regional Communist 
leaders. * * * Moreover, the problem of subversion, as we think Congress 
recognized, is of such magnitude as to invite Federal-State cooperation in ° 
the enforcement of their respective sedition laws. Thus the Attorney General 
of the United States recently informed the attorneys general of the several 
States in this connection that a full measure of Federal-State cooperation 
pag be * the public interest.’”” (See New York Times, September 15, 
1955, p. 19. 

It was necessary for the Court, in paying lip service to this powerful argument 
for Federal-State cooperation to go back to 1939 and 1940 to quote from speeches 
of President Roosevelt and the Director of the FBI on the very eve of the greatest 
war and gravest crisis this country has ever faced, when they urged the fullest 
measure of cooperation of State law-enforcement agencies in reporting matters 
of espionage, sabotage, and other acts of wartime subversion directly to the FBI 
for Federal action on a national scale. To compare the three statements in their 

roper context in recent history is to reveal the fallacy of the Court’s analogy. 
n 1939 and 1940, it was apparent that World War II was threatening to engulf 
us. Wartime espionage aad the dire threat of sabotage involving the lives of 
American servicemen or destruction of vital defense installations easily explain 
the need for immediate transmission of intelligence of subversive activities to a 
central agency. It was fitting and proper that these requests should have been 
made and the FBI selected to gather the information on a nationwide basis. 

The situation is different now. The long-term goal of the criminals engaged in 
seditious activities heretofore prevented by the State and Federal laws is the same 
as that of the traitors and saboteurs of World War II. However, the very legis- 
lation here considered together with other Federal security laws has had the effect 
of driving our domestic enemies underground during the cold war, thus requiring 
the cooperation of State and Federal officials—as requested by the Attorney 
General last year. 

The Court glosses over the fact that the petitioner, Nelson, had been indicted 
and convicted of advocating by prescribed means, the overthrow by force of the 
“Government of the State of Pennsylvania and of the United States * * * against 
the peace and dignity of the Commonwealth of Pennsylvania.” The Supreme 
Court, seeking refuge in the decision of the State Court, eliminates the question 
of whether the advocacy of the violent overthrow of the Government of the United 
States would also—or did also—involve some corresponding change in the 
government of the State of Pennsylvania. 
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Evidently the jury had no difficulty in discerning that violent overthrow of 
the Federal Government would, in and of itself, be sufficiently disturbing to the 
State government to constitute an offense against it. A State’s very existence 
must depend on continuation of our constitutional form of government. 

This decision has the effect of saying that the State has no power to protect 
itself against activities leading to violent overthrow of the United States Govern- 
=e ee an interpretation is ample justification for immediate passage of 
this bill. 

Pennsylvania v. Nelson is one of the most recent cases in which the Supreme 
Court has disregarded long lines of judicial and legislative precedent to achieve 
further centralization of government. A number of us in the Senate are genuinely 
concerned about this judicial trend. Others are beginning to wonder how far 
the Court will go to extend the power of the Federal Government by preemption, 
sociological consequences, paramount rights, and other judicial innovations. In 
this case, the Court in the last cryptic paragraph of its decision has given us a 
clue to at least one door—long thought closed by precedent—which may soon be 
om a to strike down more State criminal laws in the future. This paragraph 
reads: 

“We are not unmindful of the risk of compounding punishments which 
would be created by finding concurrent State power. In our view of 
the case, we do not reach the question whether double or multiple punishment 
for the same overt acts directed against the United States has constitutional 
sanction * * *” 

citing 32 Columbia Law Review 1309. [Italics added.] 

The referenced article is critical of punishment of the same overt acts by State 
and — courts even where the Constitution of the United States specifically 
so provides. 

t was previously thought settled that for both a State and the United States 
to punish the same act where each has a legitimate interest to be protected was 
not double jeopardy prohibited by the fifth amendment, If the Court means 
what it implies, we may soon witness the wondrous birth of a brandnew doctrine 
of double jeopardy. 





Unitep States SENATE, 
CoMMITTEE ON ARMED SERVICES, 


May 10, 1956. 
Hon. Sty.tes BrinGEs, 


Senate Office Building, Washington, D. C. 
Dear Styuezs: I appreciate the opportunity to be heard on §. 3617 because I 
am heartily in accord with the principles of the bill. I hope you will so record me. 
Unfortunately, I will not be able to be present because the Appropriations 
Subcommittee on Defense will be hearing Secretary Quarles and General Twining 


at that time. As I am the senior member of the subcommittee, I will have to be 
present. 


I do hope your bill, the principles of which the attorneys general of the various 
States are in accord with, will receive favorable consideration by the committee. 

I hope we may be able to act upon it at this session of the Congress. 

Thank you for giving me this opportunity to pass along my views through you 
to the committee. 

Best regards, 

Sincerely, 
LEVERETT SALTONSTALL, 
United States Senator. 

Senator Bripcss. I know of others, like the distinguished Senator 
from Indiana, Mr. Jenner, who is a cosponsor of the bill, and others— 
their position is known. 

Now, Mr. Chairman, the point I wanted to stress—and I am hurry- 
ing along, not to take your time—is that we have no pride of author- 
ship in the exact wording of the bill introduced. What we are after 
is the accomplishment of an objective of which you, the distinguished 
members of your committee, are fully aware, of taking issue with the 
Supreme Court of this couutry, which is attempting, by that decision, 
or has by that decision, put the interpretation into force which those 
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who participated in the passage of the Smith Act know never was 
intended; second, an interpretation that, to my mind, is contrary to 
the supreme law of the United States. And I was surprised and 
shocked when the Supreme Court took this decision, and I feel that 
it is dependent upon the Congress of the United States to take urgent 
and immediate action to correct this. 

Therefore, whatever your committee does in the way of working 
out the exact wording, I know that you know what we are attempting 
to get at, and the objective that we will be pleased and satisfied with. 

Mr. Chairman, we have here today, who have come down here to 
Washington, the attorneys general of two of the great States of the 
Union who are officials of the National Association of Attorneys 
General. One is Louis Wyman, the attorney general of my own 
State of New Hampshire, and the other is Mr. George Fingold, 
attorney general of the great State of Massachusetts. And I would 
like very much, Mr. Chairman, if you would hear those gentlemen. 

Senator Danrev. Mr. Chairman, may I make a short statement? 

Chairman Eastianp. Certainly. 

Senator Danteu. If the Senator will yield, as a coauthor of the 
Bridges bill and a member of this subcommittee, and as president 
emeritus of the National Association of Attorneys General, I would 
like to endorse what has been said here by Senator Bridges in behalf 
of this legislation. 

Mr. Chairman, I feel that the quickest way to destroy the United 
States Government would be to destroy the States of the Union and 
the governments of the respective States, and I believe that, under 
our system of government, the States were intended to have the power, 
the concurrent jurisdiction, to proceed against those who would des- 
troy their sovereignties, the same as the Federal Government has the 
power to prosecute those who would destroy the Government of the 
United States. 

One thing that bothers me about this matter is the precedent it 
might set in other cases, other instances, of concurrent jurisdiction. 

We have the Federal Government and the State governments 
prosecuting for the same violations, the same offenses, in the “‘hot 
oil’’ cases, where you run more oil than the State allowable would 
permit. We have concurrent jurisdiction in narcotics cases, and the 
chairman of this committee knows that on our Narcotics Committee 
only recently, in our report, we have felt it necessary to write into the 
report that it is not the intention of this committee or the Congress, in 
passing legislation in the narcotics field, that it would be exclusive of 
State jurisdiction, because we could nowhere meet the problem of 
attacking the narcotics traffic if the State cooperation were eliminated 
under the precedent set in this decision. 

There are many other fields. 

That is one important thing that I want to point out as a coauthor 
of the bill, the fact that we should stop this precedent that might be 
used for the assertion of exclusive Federal jurisdiction and the elimi- 
nation of concurrent State jurisdiction in other important fields. 

This one is important enough to justify the bill, of course, standing 
alone. 

Thank you, Mr. Chairman. 

Chairman Easr.anp. Senator Bridges, you have made a very fine 
statement. 
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Mr. Morris. Senator, may I ask a question of Senator Bridges, in 
order to keep the record straight? 

Chairman EastLanp. Yes; you may. 

Mr. Morris. While Senator McCarthy was testifying, I think you 
said that you were going to suggest an amendment to your bill. 

Senator BripGes. I said that I believe that this bill as introduced 
by us might be amended. The exact language in there was drafted 
by the legislative counsel, and since this hearing started, I have 
conferred with a representative of the legislative counsel, who elabo- 
rated to me the reasons for the exact wording of the legislation. 

But personally—and I think that others who are in support of the 
bill would be very happy to see it changed to make an absolute 
prohibition rather than the exception provided. 

Mr. Morris. Or written in such a way that there is no exception 
that Congress may do that? 

Senator Brinces. Yes. That is why I expressed that a new ob- 
jective be sought, and I hope that the committee will work it out. 

Mr. Morris. Thank you, sir. 

Chairman EastLanp. Senator Bridges, suppose there is a con- 
spiracy to overthrow the State of New Hampshire; now, can the State 
act to protect itself under the decision of the Court? 

Senator Bripexrs. I do not think they can under the decision of 
the Court. I think we would have to probably take the law in our 
own hands, which we probably would do if necessary, to protect our- 
selves against being overthrown by Communists. 

Chairman Eastianp. In fact, they have left the States helpless 
to protect themselves? 

Senator Bripges. That is right. 

And it was never intended—I remember very well the Smith Act, 
and I went through it at the time, and I was here and I heard the 
pro and con on the thing, and I know it was never intended. I was 
part of it. 

Chairman Easrianp. I think there are some very bad influences 
on the Court. 

I certainly thank you for the very fine and able statement. We 
hope to get you a bill in the very near future that I think will be 
very helpful. 

Senator Bripess. Thank you. 

Chairman Easrianp. I think your bill is very helpful, and I am 
for it. 

Are there any further questions? 

(No response. ) 

Chairman Easttanp. Mr. Wyman. 

Mr. Morris. Thank you, Senator Bridges. 


STATEMENT OF HON. LOUIS C. WYMAN, ATTORNEY GENERAL, 
STATE OF NEW HAMPSHIRE 


Mr. Wyman. Mr. Chairman, my name is Louis Wyman, the 
Attorney General of New Hampshire. I am vice president of the 
National Association of Attorneys General, but I am testifying here 
as Attorney General of New Hampshire solely. 

Mr. Morris. Mr. Chairman, may I, just for the record, point out 
that the present witness has been most helpful with respect to the 
activities of the Internal Security Subcommittee over the past few 
years and has been of great assistance to us? 
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Mr. Wyman. Thank you. 

Chairman East ianp. He has certainly been of great assistance. 

Mr. Wyman. Thank you. 

Chairman East.Lanp. I paid a visit to his State, and the information 
he gave us was very, very beneficial. 

Mr. Wyman. Thank you, Mr. Chairman. 

Before I talk here—and I have no prepared statement, and I will 
try to be brief because I know how busy you are—I want to specifi- 
cally disassociate myself from any criticism of any of the Justices of 
the Supreme Court in terms of personality. I feel that, in view of the 
fact that it was my privilege to argue the Steve Nelson case before 
the Court, and that there is presently pending a motion for rehearing 
of that case, which has been joined by 39 States and Territories out 
of 52 in the country, that I could not let the coincidence of my appear- 
ance here be taken as endorsing even remotely any criticism in terms 
of the personalities of the membership of the Court. 

Now, Mr. Chairman, there is one thing that bothers me more than 
anything else about this decision and its effect on the welfare of the 
country, and that is that, as I see it, no matter how fancy the language 
is, what is basically involved here is the question of people who adhere 
to the enemies of the United States of America. 

And the Soviet Union, on the record today by its conduct, and 
since 1918, practically, has been and is the enemy of the United States 
and every citizen of the United States and every State therein. 
Whether you call a certain type of conduct treason, in the sense of 
adhering to the enemies of the Federal Government or adhering to the 
enemies of any of the State governments, or criminal anarchy or 
sedition, or subversive activities, it makes no difference; it all boils 
down to the same thing, the fact that in country after country, 
where the countries have been infiltrated, they have been infiltrated 
by people who were sympathetic to, or active for, or active members 
of the Communist Party. 

In the Steve Nelson case, the amazing conclusion has been reached 
by the Court that people can go around in the United States of America 
and try to overthrow the United States of America without also, by 
that act, trying to overthrow the State in which the activity occurs. 

I think that it actually is grammar-school commonsense, Mr. 
Chairman, to conclude that it is impossible to overthrow or advocate 
or conspire to overthrow the Federal Government without also en- 
dangering each of the State governments. You could not destroy the 
Federal Government without killing or at least disposing of the Sena- 
tors and Congressmen from the States involved. And outside of 
Territories in this country, which are exclusively within the jurisdiction 
of the Federal Government, all such activity must occur in a State. 

Now, it has been said that the Steve Nelson decision does not 
extend to attempts to overthrow State governments. The decision, 
in its very reasoning, is a little confusing on this point. 

The Chief Justice starts out, in the majority opinion, by saying it 
is only attempts to overthrow the Federal Government with which 
we are concerned, and then the rationale of the decision turns on not 
just the enactment of the Smith Act of 1940, but the Internal Security 
Act of 1950, the Communist Control Act of 1954, and then talks in 
terms of occupation of the field. 
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And it is a little difficult to see, and the courts in the various States 
in the Supreme Court of Massachusetts and the Supreme Court of 
New Hampshire, have differed as to the effect of the Steve Nelson 
decision, 

Our supreme court has held in New Hampshire that, as far as the 
State of New Hampshire is concerned, an attempt to overthrow the 
State of New Hampshire is not effective. I am quite sure that 
Attorney General Fingold will tell you that the supreme court in 
Massachusetts has decided differently, and there is confusion. 

But regardless of the point, what is involved here is the reserve 
police powers of the State. What this Court has said is that the 
Federal Government, by some line or paragraph or clause in the 
Federal Constitution, has the power to say that the States cannot 
make it a crime to try to overthrow the Federal Government within 
their borders. 

If it be construed to extend to try to overthrow the State govern- 
ments, I believe that it is perfectly obvious that it is unsound, but 
the highest judicial body in the country is the Supreme Court of the 
United States, and if the Supreme Court of the United States says 
something is the law, unless Congress says differently, that is it. 

We are faced now with the situation where a good many people 
think that this decision makes it impossible for a State to protect 
itself against attempts to overthrow even the State governments, 
which brings us right down to the rationale of the decision in which 
they said that it was the intention of Congress to exclude the States 
when they enacted the Smith Act in 1940. 

The consequence, Mr. Chairman, of failing now to take some 
express action in this situation, to say that that is not so, is to say to 
the whole country, “It is so. We agree with the Supreme Court. 
We did intend, and we do now intend, that this question of attempts 
to overthrow the Government, both the Federal Government and the 
State governments, is a matter solely for the Federal Government,” 
which, of course, is prima facie ridiculous, and the reason, itself 
ridiculous, is that, first of all, the FBI does not have the subpena 
power. The FBI cannot take testimony under oath. 

There would be serious constitutional questions involved in giving 
to an agent of the investigative arm of the Department of Justice 
the power to take testimony under oath in this field. 

We have been able to cooperate in the States with the Federal 
Government on a number of occasions. At your request, Mr. Chair- 
man, last year, I searched Harry Dexter White’s place in New Hamp- 
shire and produced for your committee a number of documents which 
the committee felt were relevant and which were incorporated into 
part 30 of your series of documentation on interlocking subversion 
in Government departments. 

That was just an instance of cooperation with the subpena power. 

In the Slochower case, presently pending on petition for rehearing 
before the Supreme Court, it is very interesting, Mr. Chairman, to 
observe the reason that has been advanced by the motion for rehearing 
consisting of what Professor Slochower said to Dr. Gideonse, who was 
his superior in the institution, the State institution in which he was 
teaching, in the room, and what he said under oath. And I would 
read simply this one paragraph from page 9 of this motion: 
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Dr. Gideonse is identifying Professor Slochower, and I quote: 


When this particular gentleman was called, he came in to get advice from me, 
and I told him, “I don’t see that you have a problem. You have told the faculty 
committee and you have told me that you are not and never have been.” 

Parenthetically, he meant there a member of the party. ([Con- 
tinuing:] 

“We have that from you in writing. You assured all your colleagues. You 
have led them all to believe that. All you have to do is go and tell that committee 
just exactly what you have told us and what we have in writing from you.” 

His reply to me was, “If I do that there, they will prove perjury on me.” 


Then Dr. Gideonse went on to say: 


That gives you a picture of the kind of morale that we are dealing with. These 
are not issues that are worthy of being considered by anyone who is really pro- 
fessionally interested in academic freedom. This is the academic gutter. 

What a person will say, Mr. Chairman, when he is inquired of by 
an individual who does not have him under oath and the superior 
probative value of testimony in this highly delicate field when it is 
under oath and subject to penalties of perjury, are so greatly different 
that I submit that to destroy the power of the States to investigate 
and to cooperate with the Federal Government and, through their 
subpena power, to reach citizens and residents within their borders, is 
the height of foolishness, and it is also the height of foolishness when 
you consider that the Supreme Court was advised after it had re- 
quested the Solicitor General for the view of the Department of 
Justice—was advised by the Department of Justice that, in the record 
of 15 years since enactment of the Smith Act in 1940, there had not 
been conflict; there had been cooperation, and there had been help. 

So that leaves the only other thing, the question of the dominant 
interest. And there again, whether anybody has a dominant interest 
in attempts to overthrow the Federal Government, I do not know. 
But I do know that, when you think back on how the Federal Govern- 
ment was created, you realize it was created by the States. The 
States got together and they drew a compact called the Constitution, 
and under the Constitution they created the Federal Government, 
and under clause I, article VIII, they gave certain express powers to 
the Federal Government which the Supreme Court has again and 
again held were exclusive powers. That is, if Congress wanted to 
exclude the States, they had the power to do so under the Constitution. 

And then in clause IV, article IV, they said that the Federal 
Government shall guarantee to each of the States a republican form 
of government. 

The only other clause or period or paragraph in the Constitution 
that could possibly be construed to constitute a power from which 
they could supersede would be that which provides for the general 
welfare, and that talks in terms of economics. 

Nowhere in the Constitution is there any authority in the Federal 
Government to supersede State reserve police powers, in view of the 
10th amendment to the Constitution, which says specifically that 
except for the powers granted in this instrument to the Federal 
Government, the rest are reserved to the States or to the people 
thereof. 

To say, as a matter of practice today that, if there are Communists 
around in the State of New Hampshire or any other State in the 
Union, conspiring to advocate the overthrow of the Federal Govern- 
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ment by force and violence at some future time, that, if the Federal 
Government does not see fit to do anything about it, just because you 
have got a law on the books, the State cannot do anything about it, 
it seems to me that if the Founding Fathers had ever thought that was 
ever going to be the case when they wrote the 10th amendment, they 
would have been a little more specific perhaps even than they are now. 

But I want to state, Mr. Chairman, that in this bill which Senator 
Bridges has introduced, I do not agree, either, with the recognition 
that was inserted by the language of the legislative counsel that there 
might be, if Congress wanted to, supersession in this field. I think 
that that is something that should be avoided if it can be, but I also 
think that it is exceedingly important, Mr. Chairman, to write a bill 
here that cannot be itself attacked by this Supreme Court. 

This bill has got to be crystal clear and approved by the highest 
legal brains in the country so as to make sure that when this gets up 
there, the Supreme Court does not overthrow or overrule this par- 
ticular bill. 

Chairman EastLtanp. What good would that do if they want to 
overrule it? 

Mr. Wyman. It would not. 

If you carry it far enough, sir, they are the supreme judicial author- 
ity. 

“Chairman Eastianp. In fact, they have overruled the Constitution, 
have they not? 

Mr. Wyman. Well, I will agree, sir, that what should be done here, 
basically, isH.R.3. But H. R.3 involves the necessity for considera- 
tion of a great many problems, and a great deal more testimony than 
is necessary at the moment to correct this construction of the situation 
that they have made in the Steve Nelson decision. 

Now, in the motion for rehearing—and I believe that, for the pur- 
poses of the record, it is moportin to read this into the record at this 
point—I would like to ask, Mr. Chairman, if it might be recorded that 
the attorneys general of the following States and Territories have 
specifically joined in the request for rehearing in the Steve Nelson 
decision, requesting that the Court in substance reverse its opinion 
and allow the States to have, by judicial decision, concurrent legisla- 
tive powers in this field. 

That is, the States of Alabama, Arizona, Arkansas, Colorado, 
Connecticut, Florida, Georgia, Idaho, Illinois, Indiana, lowa, Kansas, 
Kentucky, Louisiana, Maine, Maryland, Massachusetts, Mississippi, 
Missouri, Montana, Nebraska, New Hampshire, New Mexico, North 
Carolina, North Dakota, Oklahoma, Ohio, Oregon, South Carolina, 
Tennessee, Texas, Utah, Vermont, Virginia, Washington, Wisconsin, 
Wyoming, and the Territories of Alaska and Hawaii. 

hat is over three-quarters of the Nation, and I venture to say that, 
even in some of the other cases, there might be joinder if an oppor- 
Sty to study the whole situation had been available to some pretty 

usy men. 

e have been partners with the Federal Government in a common 
cause. We States ask that the committee and the Senate and the 
House simply enact legislation saying that this implied intention of 
15 years ago to exclude the States from cooperative efforts to fairly 
cai reasonably restrict activities of individuals of a criminal nature 
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within their borders, in the exercise of their reserve powers, be simply 
rejected, and that the committee and the Congress allow us to con- 
tinue as partners for the best interests of the national welfare. 

Chairman Easttanp. Thank you, Mr. Wyman. 

Senator Jenner? 

Senator JENNER. No, I have no questions. I want to thank the 
gentleman for a very fine presentation. 

Chairman Easrianpb. Senator Bridges? 

Senator Brinces. No questions. 

Chairman Eastianp. Mr. Morris? 

Mr. Morris. Senator, may I ask a question? 

Chairman Eastuanp. Yes. 

Mr. Morris. Mr. Wyman, as the law now stands, you may have, 
may you not, a State legislative committee looking into the situation 
by way of determining what laws may be necessary, except that the 
legislative committee might take cognizance of the fact that specifi- 
cally they will not look into laws against sedition? 

Mr. Wyman. Mr. Morris, I am a delegate to a legislative committee 
of one in New Hampshire acting for the New Hampshire Legislature, 
acting under a resolution, and as Attorney General Fingold says, 
they have a commission in the Commonwealth of Massachusetts. As 
I say, there are differences in the two supreme courts as to how far 
this decision goes. But there is a serious question, and any witness 
can raise it, as to whether you can investigate in a field in which you 
cannot legislate. And if this Steve Nelson decision means that the 
legislatures of the States cannot make it a crime to try to overthrow 
even themselves, then each witness is going to come in and say, 
“You haven’t any right to ask us that question, because you cannot 
investigate something you cannot legislate on.” 

There is enough there to go up on. 

Mr. Morris. Now, the reference has been made to the Rapp- 
Coudert committee. That was a New York State legislative com- 
mittee. 

Mr. Wyman. Yes, sir. 

Mr. Morris. Now, there the inquiry was to look into the school 
system of New York with a view toward seeing how it was operating, 
without any express provision about sedition or overthrow of the 
Government by force and violence. 

Mr. Wyman. Yes, sir. 

Mr. Morris. And in the course of that inquiry, almost incidentally, 
the subcommittee encountered a great deal of evidence of Communist 
teachers in the schools. 

I wonder if you could relate that particular situation to the law as 
it now stands. Would that committee have been prevented from 
looking into it to the extent that it did? 

Mr. Wyman. I do not believe it would. I do not believe that, 
even if the Steve Nelson decision is construed in its broadest aspect 
of eliminating the possibility of State legislation, making it a crime 
to overthrow the States themselves, as distinct from the Federal Gov- 
erament, that there is no other field in which legislation might be 
enacted which would justify an investigation. 

I think that there might be consideration by the legislature of 
registration provisions; there might be consideration as to the question 
of the form of a loyalty oath; there might be a number of aspects in 
which the legislature could legislate and therefore could investigate. 
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But you can rest assured, sir—and we have already had it in New 
Hampshire—that they are going to claim that the Steve Nelson deci- 
sion means that you cannot do a thing any more in this field, that it 
is just the FBI; we are going to have a national police force, which 
has been the forerunner of fascism in every country in the world in 
which it has been in effect. 

Chairman Eastianp. Is that all, sir? 

Mr. Wyman. Yes, sir. 


Chairman Easttanp. Thank you for a very outstanding statement. 
Mr. Fingold? 


STATEMENT OF HON. GEORGE FINGOLD, ATTORNEY GENERAL, 
COMMONWEALTH OF MASSACHUSETTS 


Mr. Fineo.p. Senator Eastland and gentlemen of the committee, 
my name is George Fingold, and I live in the town where they fired 
the shot heard round the world, Concord, Mass., and I am the attor- 
ney general of the Commonwealth of Massachusetts, and I am here 
in a dual capacity. 

First, I represent a State where indictments against Communists 
have been thrown out based on the Nelson decision. 

I was interested in the chairman’s question recently about, in effect, 
doesn’t that leave us helpless to defend ourselves? 

May I bring the chairman up to date on that, and also reply to 
Judge Morris’ statement recently? 

We are in a very bad condition in Massachusetts at the present 
time. Our supreme court, in April—lI believe it was April 25 or 26 
went along with the majority opinion in the Steve Nelson case, and in 
the cases of the Commonwealth v. Gilbert—and that took in a Mrs. 
Gilbert whom we had to extradite from Illinois; it took in Professor 
Struik of the Massachusetts Institute of Technology and an executive 
of one of our larger manufacturing companies in the Commonwealth, 
a Mr. Winner. 

Now, yesterday, just yesterday, our superior court, acting on the 
decision of the Massachusetts Supreme Judicial Court, quashed the 
indictment against the so-called Gilbert, Struick and Winner de- 
fendants. 

Now, I anticipate probably this coming week that the indictment I 
obtained against Otis Archer Hood, who is the chairman of the Com- 
munist Party of Massachusetts—that will come up on a motion to 
quash based upon the supreme court decision in the case of Common- 
wealth v. Hood. 

The superior court can do nothing else but follow the Supreme 
Court decision. 

Now, in answer to Judge Morris’ query of my brother, Mr. Wyman, 
just on Wednesday of this week we held a hearing of our legislative 
commission investigating and studying subversive activities within 
the Commonwealth of Massachusetts. There were six witnesses 
subpenaed. 

The first two witnesses, with counsel—the first two witnesses re- 
fused to take the oath., Now, this is the first time it has happened, 
and these are the first witnesses that we have had since the Steve 
Nelson case. 
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Now, they have refused to even take the oath, based upon the 
Supreme Court decision in the Nelson case, and we are now in this 
position, of citing them for contempt, and the query is, what good is 
that going to do in the face of our own Supeiene De dicial Court opinion, 
and also in the opinion of the Supreme Court of the United States? 

We have at least 12 to 15 indictments pending now against people 
charged with acts of sedition against the Commonwealth of Massa- 
chusetts. Those undoubtedly will all go out of the window, I 
anticipate. 

We have a department in our State police that has been set up 
specifically for the investigation of communistic activities or other 
subversive activities. It is staffed by very able and efficient men 
who know their business. They have worked and have cooperated 
greatly with our Federal authorities, and have always expressed a 
willingness to do so. 

| think it has been a partnership of Federal authorities at work 
with our boys, and our boys have been very happy to work with them. 

So that is the position that we in the Commonwealth of Massa- 
chusetts find ourselves in as of today. 

Now, I appear also as the chairman of the committee on subversive 
activities of the National Association of Attorneys General. I do not 
speak for the association itself, Mr. Chairman. 

Now, at a meeting of this committee in Washington on April 11, 
1956, the following resolution was adopted by the committee: 

Reso'ved, That the Subversive Activities Committee of the National Association 
of Attorneys General recommends that section 2385 of title 18 of the United States 
Code be amended by adding the following paragraph at the end of the said section: 

‘‘Nothing in this section shall be construed to take away or impair the jurisdic- 
tion of the court of the several States under the sedition laws thereof nor super- 
sede sedition laws, existent or enacted, in the several States, it being the intention 
of Congress that the several States be permitted to exercise concurrent jurisdiction 
in the field of sedition and subversive activity.” 


Chairman Eastianp. Mr. Fingold, as a lawyer, now, in your mind, 
there is no question but that the Supreme Court did not follow the 
law? 

Mr. Fincoup. They probably would not have joined in the motion 
to recommit or to rehear if I agreed that they did follow it. 

Chairman EastrLanp. But they legislated in an attempt to aid 
Communists; that is true; is it not? 

Mr. Fincoup. What is that, sir? 

Chairman Eastianp. The effect of it was that they legislated to 
aid Communists; is that not true? 

Mr. Fincoup. Well, I take the position of Attorney General 
Wyman. I donot want to get into personalities, but I do feel that—— 

Chairman Easrtanp. No. These are not personalities. What 
are the facts about it? 

Mr. Fincoup. The end result is definitely, as I have pointed out in 
my own State, that it has aided the Communists of my Common- 
wealth. 

Chairman EastLanp. Surely. Now, about how many Communists 
are you going to have to turn loose because the Supreme Court has 
violated the law of the land? 

Mr. Frncotp. I would say that the 12 or 15 indictments now, Mr. 
Chairman, will go out the window. They will go out—as I say, 
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vesterday, some of them went out yesterday, and I anticipate this 
coming week the rest of them will go out. 

I may point out to you, also, Mr. Chairman, in line with your 
statement, that they have become so bold, since the Steve Nelson 
opinion, in the Commonwealth of Massachusetts, that they have come 
out of the woodwork now and from under the rocks and from the 
trees. They have even publicly declared that they are going to put 
the Communist Party on the ballot this fall. 

Now, they have been hiding. We were looking for 1 defendant by 
the name of Daniel Boone Sherman for about 2 or 3 years, and I 
think the Federal authorities were looking for him, and, lo and behold, 
several months ago he came walking right in with a big smile: ‘“‘ Here 
I am, boys.” 

We had a Mr. Rousseau, Michael Rousseau, who was the head of the 
Communist Party in New England at one time, suddenly show up not 
too long ago, several days ago or several weeks ago. 

I go along with you, Mr. Chairman, that the result of this opinion 
by our Supreme Court has certainly given them a lot of courage and 
a lot of gall, and they have come out and they are actually ready to 
try and take over the State. 

But I agree with Senator Bridges that we certainly have a right to 
defend ourselves from these people who would destroy our way of 
life. I go along with you 100 percent. 

Chairman East.Lanp. Senator Bridges said you would have to take 
the law in your own hands. 

Mr. Fincotp. We did that in Massachusetts, did we not, when the 
British came along? ([Laughter.] 

Mr. Chairman, I would like to dwell on this for a minute. The 
United States Supreme Court asserted in its decision that it dealt 
only with sedition against the Federal Government. It said 

The precise holding of the court (of Pennsylvania), and that is all that is before 
us for review, is that the Smith Act of 1940, as amended in 1948, which prohibits 
the knowing advocacy of the overthrow of the Government of the United States 
by force and violence, supersedes the enforceability of the Pennsylvania Sedition 
Act which proscribes the same conduct. 

I have a prepared text here, but I am skipping over it, and I would 
like to put it in the record, Senator, for want of time. 

Chairman EastLanp. Yes. We will do that, 

Mr. Frncotp. Now, I think Congressman Smith specifically 
pointed out in the debate in 1940—and I would like to refer to 84 
Congressional Record at page 10452, when Congressman Howard 
Smith, the sponsor of the Smith Act, declared in debate on that bill, 
“This has nothing to do with State laws.’’ And so, the recollection 
of the Senator from New Hampshire certainly coincides with the 
direct statement of the Congressional Record, that it certainly did not 
have anything to do with interference with our State laws. 

But the effect of the opinion was not so limited, and I have gone 
into the result of what has happened in our Commonwealth. In 
other words, from now on, our courts have said, ‘‘We can prosecute 
acts of sedition against Massachusetts only if they do not involve 
sedition against the Federal Government at the same time.”’ 

Thus, Massachusetts has been deprived of the right to defend 
herself, and in the teeth of the 10th amendment, reserving to the 
States “the powers not delegated to the United States by the Con- 
stitution nor prohibited by it to the States.” 
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In other words, unless we have another Shay’s Rebellion, that is 
the only instance that I can think of or my associates can think of 
where we in the Commonwealth, as State officers, can go forward 
under our present laws. Unless we have another Shay’s Rebellion 
we are out of business. 

Now, | just want in conclusion to say that I would like to strenuously 
urge my support on that bill, 3617. I would also like to have made 
part of the record the resolutions by the Massachusetts Legislature 
memorializing Congress to pass legislation preserving to the States 
the right to enforce legislation against treason, sedition, and sub- 
versive activities. 

Our legislature was so incensed after the Steve Nelson case came 
out that, in a matter of 2 days, they held the hearings; it went through 
the house of representatives and through our senate and was signed 
by our Governor. They were so incensed. And may I say that the 
statehouse was certainly boiling on that Nelson case. 

Mr. Morris. Would you say, then, Mr. Fingold, that the Supreme 
Court decision was not respected by the action of the Massachusetts 
Legislature? 

Mr. Frncoup. Oh, there is no question about that. The Nelson 
decision has had and will continue to have the effect of depriving the 
several States of their right to protect and defend themselves against 
persons whose prime object it is to overthrow their established gov- 
ernments. Few crimes, if any, are more heinous; none can have 
more far-reaching effects upon our way of life. 

The proposed legislation will remedy this untenable situation and 
make the States once again sovereign in this vitally important area 
of law enforcement. 

I want to express my appreciation for the privilege of expressing 
my personal views. 

Chairman EastLanp. You have made a very, very able statement. 
I am very much impressed. 

Senator Jenner? 

Senator JENNER. May I concur in that? We appreciate your 
appearing here. It was a fine presentation. 

Mr. Frncoutp. Thank you. 

Chairman Eastnanp. You gentlemen have rendered a very fine 
service to your country. 

Mr. Morris. Senator, may I ask one question? 

Chairman EastLanp. Yes. 

Mr. Morris. Mr. Fingold, suppose that you had a perjury indict- 
ment based on false testimony given before your commission at the 
present time. Do you consider that even such an indictment might 
be set aside by the implications of the Nelson case? 

Mr. Fincoup. My answer is “No.” The reason for it is this. I 
may say this: I have advised the legislative commission to continue 
their hearings in the face of this, that it is a legislative body and not 
a judicial or law-enforcement body; that it is set up for the purpose 
of obtaining information and for the purpose of legislation, the same 
as one of your commissions. And I have advised them to keep going. 

But here is what the result is, or will be, I assume. We have those 
witnesses that will not take the oath now. The next step will be to 
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cite them for contempt. Now, they are going to string this thing 
right along for the next 2 or 3 years before they reach Washington 
here. All the time, we are going to be out of business insofar as that 
commission is concerned, because every witness will refuse to take 
the oath. 

Now, we have found, for example, that Massachusetts, in some of 
our unions, in the investigation of this legislative commission, they 
have done a grand job in ferreting out some of the Commies. The 
union leaders are very pleased with our commission because we have 
ferreted out these undesirables who have infiltrated into our fur 
workers’ union and leather workers’ union, for example, in our areas 
in the country. 

Mr. Wyman. Mr. Chairman 

Chairman EastLanp. Mr. Wyman. 

Mr. Wyman. Mr. Chairman, there is one thing I omitted, and I 
would like just one sentence. 

There is nothing that the Communists know any more, I do not 
think, than that a program of effective cooperation between the State 
investigative committees having the subpena power, in liaison with 
the Federal committees, working with the FBI and with the national 
Attorney General and the Department of Justice—that such coopera- 
tion would effectively break the back of the Communist conspiracy 
in this country, when you consider the new immunity power which 
the Ullman case has upheld in the Supreme Court a month ago. 

And, this is impossible now unless this legislation should be passed. 

(The prepared statement of Mr. Fingold and the resolutions of the 
Commonwealth of Massachusetts, referred to, are as follows:) 





REMARKS OF ATTORNEY GENERAL GEORGE FINGOLD, OF MASSACHUSETTS 


Senator Eastland and gentlemen of the committee, my name is George Fingold, 
Concord, Mass., and I am attorney general of the Commonwealth of 
Massachusetts. 

I am here in a dual capacity. First I represent a State where indictments 
against Communists have been thrown out based on the Nelson decision. 

Second I am the chairman of the committee on subversive activities of the 
National Association of Attorneys General. At a meeting of this committee in 
Washington on April 11, 1956, a resolution was adopted as follows: 

Resolved, That the subversive activities committee of the National 
Association of Attorneys General recommends that section 2385 of title 18 
of the United States Code be amended by adding the following paragraph at 
the end of the said section: ‘‘Nothing in this section shall be construed to 
take away or impair the jurisdiction of the court of the several States under 
the sedition laws thereof nor supersede sedition laws, existent or enacted, 
in the several States, it being the intention of Congress that the several 
States be permitted to exercise concurrent jurisdiction in the field of sedition 
and subversive activity.” 

Also I would like to call to your attention at this time to the following resolution 
adopted by the General Court of Massachusetts in the house of representatives 
on April 16, 1956, and in the senate on Apri! 18, 1956, memorializing Congress to 
pass legislation preserving the right of the States to enforce legislation against 
treason, sedition, and subversive activities. 

The purpose as I see it of this bill 8. 3617 is to remedy the situation caused by 
the Nelson decision; in other words, to restore to the States their sovereign right 
of prosecuting sedition. 

THE NELSON DECISION 


The Commonwealth of Pennsylvania had indicted and convicted Nelson for 
sedition against the Government of Pennsylvania and of the United States. The 
Pennsylvania Supreme Court then quashed the indictment on the ground that 
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there was no evidence of sedition against the State government, and the Smith 
Act, by prohibiting sedition against the Federal Government had superseded State 
laws on the same subject. The United States Supreme Court, on certiorari agreed 
that State laws prohibiting sedition against the United States were superseded. 

There is no question but that States have the constitutional power to forbid 
sedition against the Federal Government in the absence of any Federal law on the 
subject. There also is no question that Congress has the power to supersede such 
State laws by specific Federal legislation. It is all a question of whether Congress 
intends to supersede. 

In the Smith Act there was no express congressional intent to supersede, so the 
case depended on whether an implied intent to supersede could be found by the 
Court. As a matter of fact Congressman Howard Smith, sponsor of the Smith 
Act, had declared in debate on that bill: ‘This has nothing to do with State laws”’ 
(84 Congressional Record 10452). 

However, the Supreme Court did find an implied intent to supersede by taking 
into consideration not only the Smith Act (18 t. S. C. 2385) but also the Internal 
Security Act of 1950 (50 U.S. C., sec. 781 et seq.) and the Communist Control 
Act of 1954. 

The Court said that three tests of supersession are whether: 

(1) Congress has occupied the field to the exclusion of parallel State legislation ; 

(2) the dominant interest of the Federal Government precludes State inter- 
vention; and 

(3) administration of State acts would conflict with the operation of the Federal 
plan. 


The Court found these elements present and therefore held the Pennsylvania 
law had been superseded. 


COMMENTS ON NELSON DECISION 


As to the first point, the Court passed over in silence its decision in California 
v. Zook (336 U. 8. 725 (1949)) that “‘* * * Statements concerning the ‘exclusive 
jurisdiction’ of Congress beg the only controversial question: whether Congress 
intended to make its jurisdiction exclusive.’? That decision had been characterized 
by Mr. Justice Frankfurter in his dissent in these words: 

“* * * the Court today decides that the States can impose an additional 
punishment for a Federal offense unless Congress in so many words forbids the 
States to do it’”’ (336 U.S. at 739). 

As to the second point—the dominant interest of the Federal Government— 
the dissenting opinion pointed out that that point had been settled in the case 
of Gilbert v. Minn. (254 U. 8. 325), wherein it was held that both the Federal and 
State governments could punish sedition. Another factor is that the States have 
as great interest in protecting the Federal Government from a Communist over- 
throw as the Federal Government. A Soviet dictatorship would abolish the right 
of the States to send Senators and Representatives to Washington to participate 
in making the laws, it would abolish the right of the citizens to be protected from 
Federal encroachment on their civil rights and so forth. 

As to the third point—conflict in administration—the majority of the Court 
ignored the brief amicus curiae of the United States Department of Justice stating 
that there had been no conflict in administration in the 16 years the Smith Act 
had been in effect, and urging that the States rights be upheld. 


EXTENSION OF NELSON 





DECISION TO SEDITION AGAINST THE STATES 


The United States Supreme Court asserted in its decision that it dealt only 
with sedition against the Federal Government. It said, ‘‘The precise holdiny 
of the court (of Pennsylvania), and all that is before us for review, is that the 
Smith Act of 1940, as amended in 1948, which prohibits the knowing advocacy 
of the overthrow of the Government of the United States by force and violence, 
supersedes the enforceability of the Pennsylvania Sedition Act which proscribes 
the same conduct.”’ 

But the effect of the opinion was not so limited. State courts have extended 
the Nelson decision to hold that States cannot prosecute for sedition against the 
State governments. In Massachusetts we had indicted one Gilbert for conspir- 
ing to advocate the violent overthrow of the government of Massachusetts, and 


in another indictment had charged such conspiracy against the United States 
Government. 
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A motion to quash the indictments had been reported without decision prior to 
trial to the Massachusetts Supreme Judicial Court which withheld its decision 
until the Nelson case was decided. The Massachusetts court then quashed both 
indictments, saying that the specifications of the bill of particulars (showing what 
the prosecution intended to prove at the trial) indicated the evidence would be 
similar to that of a Smith Act trial. The Court pointed out that the Smith Act 
also prohibited sedition against State governments, and concluded that such sedi- 
tious acts were a Federal offense, and could not be prosecuted by the States under 
a charge of sedition against the State government. 

In other words, from now on, we can prosecute acts of sedition against Massa- 
chusetts only if they do not involve sedition against the Federal Government at 
the same time. Thus Massachusetts has been deprived of the right to defend 
herself, and this in the teeth of the 10th amendment reserving to the States 
“The powers not delegated to the United States by the Constitution, nor prohib- 
ited by it to the States.” 


EFFECT OF SUPERSEDING LAWS PROHIBITING SEDITION AGAINST THE STATES 


The Massachusetts Supreme Judicial Court at the same time quashed the indict- 
ment against the chairman of the Communist Party in Massachusetts charging 
him with being a member of the Communist Party, knowing it to be a subversive 
organization (that is, an association of three or more persons for the common 
purpose of advocating the overthrow by force or violence of the government of the 
commonwealth or of the United States) . 

Since these decisions the Communists in Massachusetts have started to crawl 
out of the woodwork. They announce that they intend to run candidates for 
office just like a legitimate political party, instead of an illegal conspiracy. This 
despite the fact that they have been barred from the ballot in Massachusetts for 

ears. 
: The Communists defied our special legislative commission to investigate Com- 
munists and subversives since the Nelson decision. 

Next they will be seeking to abolish the special division of subversive activities 
set up by the State police in our department of public safety to keep track on 
Communists in cooperation with the FBI. If an emergency should arise, and it 
were necessary to round up the Reds, there would be no police on the spot who 
could pick them up immediately. A larger FBI force would be necessary to take 
up the slack. The records and information we have built up and kept current 
would become obsolete. 

The Nelson decision follows from the failure of Congress to include in the Smith 
Act and other laws, in words that no court can mistake, a congressional intent not 
to supersede State laws prohibiting sedition against the Federal and State 
governments. 


RESOLUTIONS MEMORIALIZING CONGRESS TO Pass LEGISLATION PRESERVING 
TO THE STATES THE RiGcuHt To ENForce LEGISLATION AGAINST TREASON, 
SEDITION, AND SuURVERSIVE ACTIVITIES 


Whereas, the Supreme Court of the United States in the case of Pennsylvania 
v. Nelson, decided April 2, 1956, held that Congress has superseded the power 
of the States to prosecute for sedition against the United States; and 

Whereas, the court based its decision on an implied intent of Congress which 
would be negatived by an express provision in the law showing no intent to 
supersede; and 

hereas the decision of the Court has made it impossible for the Common- 
wealth fully to protect its government and its people against subversive groups: 
Therefore be it 

Resolved, That the General Court of Massachusetts respectfully urges the 
Congress of the United States to enact legislation to preserve to the States the 
right to enforce legislation against treason, sedition, and subversive activities; 
and be it further 

Resolved, That the General Court of Massachusetts respectfully urges the 
Congress of the United States to amend the Smith Act of 1940 to show an intent 
of Congress not to supersede the power of the States to prosecute sedition against 
the United States; and be it further 
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Resolved, That copies of these resolutions be sent forthwith by the Secretary 
of State to the President of the United States, to the presiding officer of each 
branch of the Congress, and to each of the Members thereof from this Common- 
wealth. 

House of Representatives, April 17, 1956. 

Adopted. 

LAWRENCE R. Grove, Clerk. 

Senate, April 18, 1956. 

Adopted, in concurrence. 

Ernest N. Haypen, Clerk. 

A true copy. Attest: 

[SEAL] Epwarp J. CRONIN, 

Secretaru of the Commonwealth. 


Chairman EastLanp. Are there any further questions, gentlemen? 
(No response. ) 
Chairman EasrLanp. We will have an executive session. 


(Whereupon, at 12 o’clock noon, the subcommittee proceeded in 
executive session. ) 


(The following statements of Senators John W. Bricker, of Ohio, 
and Charles E. Potter, of Michigan, and of John Ben Shepperd, 
attorney general of Texas, were later received for the record:) 


UnrtTEp States SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
May 11, 1956. 
Hon. James O. EastLanp, 
Chairman, Senate Internal Security Subcommittee, 
United States Senate, Washington, D. C. 


Dear Mr. CHarrMan: I hope that you will make this letter a part of the record 
of hearings before your subcommittee on 8. 3617. 

For a long time, I have been disturbed by the growing amount of judicial 
legislation on the part of the Supreme Court of the United States. In many 
cases, the act of judicial legislation has been accomplished by attributing to the 
Congress an intent to preempt the whole field in which some Federal statute has 
been enacted. In many cases, I am convinced, the Congress had no such intent, 
and, in fact, in some cases the intent of Congress was quite the opposite. 

This particular method of judicial legislation inspired, as you know, the so-called 
McClellan-Smith bill (S. 3143 and H. R. 3). I doubt that the Congress is now 
ready to act on Senator McClellan’s bill, sound though it is in principle. Un- 
doubtedly, there is some Federal legislation which might be thwarted if the 
States legislated in the same field and in these cases, of course, it may be presumed 
that the Congress intended to occupy the whole field. Accordingly, it seems to 
me that before the Congress can act intelligently on the McClellan-Smith bill 
that it must review the entire body of Federal legislation with a view toward 
stating explicitly those areas in which Federal legislation is intended to be 
exclusive. 

Pending the completion of the study mentioned above, I believe that the 
Congress should act in piecemeal fashion to reverse the most flagrant examples 
of judicial legislation which operate to deprive the States of their historic powers. 
It seems to me particularly important to reverse the Supreme Court decision in 
the Nelson case. By passing 8. 3617, the Congress would simply be making 
clear what has always been its intent, namely, that the States of the Union have 
both the power and the duty to protect themselves and their citizens: against 
Communist subversion. 

For the reasons outlined above, I urge prompt and favorable action by your 
subcommittee on Senator Bridges’ bill of which I am proud to be a cosponsor. 

Sincerely yours, 


JoHN W. BrRICKER., 


STATEMENT OF SENATOR CHARLES E. PoTTrerR 


The decision of the Supreme Court of the United States upholding the decision 
of the Supreme Court of Pennsylvania in the Steve Nelson case abrogated the 
laws of the various States to defend themselves and their citizens against sub- 
versive and seditious activities. This denial of the rights of the States was not 
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contemplated by the Founding Fathers, is not provided for in the Constitution, 
and’ was not intended by the Congress when it passed the so-called Smith Act. 
In my opinion the following testimony of the Honorable Howard W. Smith before 
a subcommittee of the House Committee on the Judiciary is most cogent: “I was 
the author of the Smith Act and I never dreamed of anyone else dreaming that by 
reason of Congress stepping in and enacting a law to prevent treasonable activities 
that the States were precluded from enacting a law to protect themselves against 
the same evils; and it is just as true in respect to hundreds of other fields of 
Federal legislation as in subversive activities.” 

Certainly the States have the right to maintain law and order within their own 
borders and to protect themselves against subversive and seditious acts. I be- 
lieve there is a clear and present need for the States to have the power to defend 
the integrity of their own governments and their citizens from the acts of Com- 
munists who, of course, seek to undermine the governments of all the States. 
The elimination of State government would fit very neatly with the plans of the 
Communist Party to overthrow all government in the United States. 

It is my position the Congress in passing the Smith Act did not intend in the 
slightest degree to weaken laws to prevent subversion and treason. On the con- 
trary, it was desired to buttress the laws of the States in this regard. We need 
State laws just as much as we need the Smith Act and other Federal statutes in 
the areas of subversion, treason, and sedition. 

The integrity of our State governments must be preserved. The States there- 
fore must retain their constitutional right to protect their governments from any 
conspiracy designed to overthrow them or do violence to them. How can a State 
government be assured of its integrity and perpetuation if it is denied the right 
to defend itself in all particulars? I contend that if we deny our State govern- 
ments the right to legislate against subversion and sedition we are denying them 
the right to protect themselves. We should not tamper with this basic element 
of our republican form of government. To doso is to start down a very dangerous 
path from which there may be no turning back. 

Congress must be prompt in enacting legislation to remedy the situation. Our 
American taxpayers are heavily burdened with taxes to pay for our defense efforts. 
The actual effect of the Supreme Court decision in vacating State laws in the areas 
of subversion has been to weaken the overall internal security of the Nation. We 
must act quickly to restore our full strength in this vital part of our defense. 
S. 3617, of which I am a cosponsor, is designed to produce this necessary objective. 
It will permit the various States to enforce their laws prescribing criminal penalties 
for subversive activities and restore to them their constitutional right of self- 
defense. 

I respectfully urge the subcommittee to act promptly and favorably on 8. 3617. 


STATEMENT OF JoHN Ben SHEPPERD, ATTORNEY GENERAL OF TEXAS 


Gentlemen, I am grateful for the opportunity to present my views on the ques- 
tion now before this committee, and to speak for the State in which I hold office; 
for the people of Texas are seriously concerned about the effect of the recent 
decision in Commonwealth v. Nelson, as well as for the general trend in Supreme 
Court decisions which has brought the doctrines of preemption and supersession 
into such prominent use that State laws in many fields are being nullified or sus- 
pended at an unprecedented rate. 

I propose to present views in strong support of the passage of S. 3617 by 
Senators Bridges, Martin, Cotton, Knowland, Daniel, Bricker, McClellan, Jenner, 
Welker, McCarthy, Stennis, Hruska, Saltonstall, Carlson and Potter, which 
would add to Federal antisubversive legislation a protective provision aimed at 
preserving State jurisdiction in the field. These distinguished Senators and the 
many others who support S. 3617 are also to be congratulated for their foresight 
in including a provision in this bill that the Smith Act, the Subversives Control 
Act of 1950, the Communist Control Act of 1954, and any other future legislation 
in this field is to leave the jurisdiction of the States unimpaired. 

The United States Supreme Court based its decision in Commonwealth v. Nelson 
on three logicalisms: the “dominant interest’”’ of the Federal Government in the 
sedition field, ‘‘serious danger of conflict with the Federal plan,” and the “‘inten- 
tion of Congress to occupy the field.” 

With highest respect for the United States Supreme Court, I contend that these 
three bases are deceptive and fallacious, creating an appearance of right which 
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does not exist in law or in fact; and further, that true logic, and therefore justice, 
lies in concurrent Federal-State jurisdiction in the field of sedition. 

In the abstract realm of law, logicalisms often pass for logic, but will hardly 
substitute for reason when put into concrete application. 


DOMINANT INTEREST 


The dissenting opinion in the Nelson case eloquently assails all of the bases 
on which the majority of the Court ruled that Federal law had superseded State 
laws, and particularly made clear its contention that ‘‘* * * in the responsbility 
of national and local governments to protect themselves against sedition, there is 
‘no dominant interest.’”’ 

Indeed, the right of the Federal Government to protect itself from violent 
overthrow is not greater than the right of any State or local government. It is 
not inconveivable that sedition may be perpetrated against a State government 
exclusively, nor is it within the province of the Court to say what crimes are, in 
the future, conceivable. 

The States are not subdivisions of the Federal Government having only such 
functions as may be revoked or suspended at any time by Federal order. They 
possess many reserved powers which the Federal Government is powerless to take 
away or impair, and to that extent are still sovereign States. It is purest folly 
to suppose that those irrevocable and sovereign powers are not accompanied by 
an inalienable right of the State government to defend itself from destruction, at 
least to the extent of its exclusive sovereignty. Along with reserved powers goes 
an undeniable reserved right of self-preservation. 

The Federal Government is not a father-protector to the States in every area 
and for this reason the States have not disbanded their militias or surrende 
their arms. The Federal Constitution provides, in article 1V, section 4, that the 
United States shall guarantee to all States a republican form of government, and 
shall protect them against domestic violence on application of the Legislature or 
the Executive when the Legislature cannot be convened. 

It is unreasonable to infer from this provision that the States have no right to 
guarantee themselves a republican form of government, or that such a guarantee 
can be fulfilled by stripping the States of their powers to investigate and punish 
treason and sedition within their own borders. A government which has any 
degree of sovereignty cannot be dependent for its preservation upon the vigor or 
lassitude with which another government of separate jurisdiction protects itself 
from destruction. To say otherwise is to say that the States, separately or to- 
gether, have no right to exist apart from the Federal Government they created. 


CONFLICT 


The Supreme Court, in the case of Allen-Bradley Local v. Wisconsin (315 U. 8S. 
740, 1942) said: 

‘“‘We deal not with theoretical disputes * * * ‘Constitutional questions are not 
to be dealt with abstractly.’ Nor will we assume in advance that a State will so 
construe its law as to bring it into conflict with the Federal Constitution or an 
Act of Congress * * *,” 

The view then prevailed that conflicts had to be “direct and positive” to be 
valid reasons for supersession of State laws in fields of concurrent jurisdiction. 

Later, however, in La Crosse Telephone Corp. v. Wisconsin (336 U.S. 18, 1949), 
the Court ruled against a State law because of an alleged potential conflict. 

It is now asserted in the Nelson case that State laws must yield because the 
Court envisions “‘serious danger of conflict with the administration of the Federal 
plan.’’ The Court did not ask to be shown that conflict was direct, positive, or 
actual—merely theoretical. And indeed, no confkict of any consequence has yet 
arisen in the sedition field. 

Siding with the States in the Nelson case, the United States Department of 
Justice said in its brief: 

‘The administration of the various State laws has not, in the course of the 15 
years that the Federal and State sedition laws have existed side by side, in fact 
interferred with, embarrassed, or impeded the enforcement of the Smith Act.” 

In support of its view, however, the majority of the Court points out that the 
Federal Government has appealed to local and State enforcement officials not to 
intervene, but to leave the control of subversives to “experienced men of law 
enforcement.” 

The wishes of the Federal executive branch ought not to constitute grounds for 
the supersession of State laws. 
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If concurrent jurisdiction is to be ruled out on the grounds that sedition and 
subversion should be subject only to enforcement on a nationwide basis, could we 
not say the same of all fields in which the State and Federal Governments alike 
have laws and powers of enforcement? Shall the control of automobile theft, 
kidnaping, and other areas of police power be superseded by the same logic? 
Supersession, originated as a judicial doctrine to implement the commerce clause 
has = extended to other fields, and now to sedition. How much farther shall 
it go 

urthermore, the Court observed, “Should the States be permitted to exercise 
a concurrent jurisdiction in this area, Federal enforcement would encounter * * * 
conflict engendered by different criteria of substantive offenses.” 

State laws on sedition, treason, criminal anarchy and criminal syndicalism are 
relatively uniform. State narcotic laws, on the other hand, are dismally different. 
The States are working, together with Senator Price Daniel and members of his 
Narcotics Subcommittee, to unify these laws. Shall they in the meantime be 
superseded by the “dominant interest” of the Federal Government because they 
represent “different criteria?” 

We must avoid the fatal assumption that all the imperfections of a democratic 
republic can be swiftly resolved by the assertion of Federal preeminence and the 
elimination of the States. 

On the contrary, in this field it is vitally necessary that the States should con- 
tinue to act. Less than 1 month after the Nelson decision removed the States, 
the ruling in Communist Party v. Subversive Activities Control Board questioned 
the procedures of the Board, declined to pass on the constitutionality of the 
Board’s authority, and by leaving its powers thus in doubt, crippled the primary 
arm of the Federal Government’s pod exter th control program for an indefinite 
period, until the case can again reach the Supreme Court. 

Justice Clark, dissenting, said: ‘““* * * the function of the Board remains 
suspended and the congressional purpose frustrated at a most critical time in 
world history.”” United States Attorney General Herbert Brownell commented 
that the Federal program will ‘“‘be delayed”’ in the area governed by the Board. 


CONGRESSIONAL INTENT 


The finding of the Court that Congress “intended to occupy the field of sedi- 
tion” is based, apparently, on the Federal law itself—the Smith Act, the Com- 
munist Control Act, and the Internal Security Act. Circumstances surrounding 
these enactments and other factors which undoubtedly had bearing on them seem 
not to have been considered. 

For example, the history of Federal and State antisedition legislation. 

The Federal Government has entered and abandoned the sedition field sporad- 
ically and at infrequent intervals since the infamous Alien and Sedition Act of 
1798. It has shown no constancy in its intention to protect the people from 
sedition and subversion, having vacated the field in 1800, reentered it in 1917 
— abandoned it again in 1921, and decided once more on reoccupancy in 
1940. 

The 1940 Smith Act was amended in 1948, and was followed by the Interna] 
Security Act of 1950 and the Communist Control Act of 1954. These three 
utterances, codified, constitute all of what Congress intended to proscribe for the 
protection of the country as a whole. The Smith Act prohibits advocacy of the 
overthrow of Federal, State, or local government by force or violence and knowing 
membership in any group so advocating. The Internal Security Act is aimed at 
Communists, and requires them to register. The Communist Control Act out- 
laws the Comnmanies Pathe and imposes a penalty for membership in it. 

Discounting the dubious Alien and Sedition Act of 1798, it can be readily seen 
that a number of the States occupied the sedition field long before the Federal 
Government, with complete constancy and considerably broader protection for 
the people. Twenty-nine States now have antisedition laws, two-thirds of which 
antedate the Smith Act. Most of them were passed at the same time the Federal 
Espionage Acts of 1917 and 1918 were adopted Michigan, however, proscribes 
subversion in its 1908 constitution, and the Illinois statute dates from 1874. 
The latter makes it unlawful openly to advocate the violent or unlawful reforma- 
tion or overthrow of the State or Federal Government, outlaws seditious organ- 
izations, and prohibits membership therein or attendance at their meetings. 
Its provisions are typical of those of most State laws in the field. 

Besides the 29 States proscribing sedition as such, 20 States prohibit criminal 
anarchy with laws dating from as early as 1902, when New York’s criminal 
anarchy statute was passed, later becoming the prototype not only of many 
States’ laws, but of the Federal Smith Act itself, which is based directly on it. 
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Twenty other States have legislated against criminal syndicalism. _Typical of 
these statutes is the California law, whieh proscribes ‘“‘any doctrine or precept 
advocating, teaching or aiding and abetting the commission of crime, sabotage, 
or unlawful acts of force and violence or unlawful methods of terrorism as a 
means of accomplishing a change in industrial ownership or control, or effecting 
any political change.’’ The first enacted legislation against criminal syndicalism 
was passed by Oregon in 1919. 

Many States have enacted laws going beyond the sedition statutes of the Smith 
Act type. New York requires the registration of oath-bound societies, California 
requires any group to register which is subject to foreign control, and New Jersey 
makes it unlawful for any citizen to knowingly uphold or defend the authority 
and jurisdiction of a foreign power. 

Every State in the Union has a statute or a constitutional provision against 
against treason. In most cases the States have followed article III, section 3 of 
the Federal Constitution in defining its meaning. Famous treason trials under 
State laws were those of Thomas Dorr, 1844 (in which the court rejected the idea 
that treason can be committed only against the Federal Government), and John 
Brown, 1859. 

Convictions for sedition under State law and cases upholding State statutes 
have not been infrequent. In 1937 a city ordinance of Bessemer, Ala., prohibiting 
seditious literature was ruled constitutional; a Connecticut sedition law was up- 
held in 1921; 18 persons were convicted for sedition in Illinois in 1919, in connec- 
tion with the founding convention of the Communist Labor Party; an Iowa con- 
viction for inciting opposition to the Government was affirmed in 1919; in 1915 a 
conviction for inciting injury to a class of persons was upheld in New Jersey; and 
a 1919 conviction in New Jersey for inciting hostility to the United States was 
affirmed. 

In 1951 the conviction of De Fillipis for discouraging enlistment in the military 
forces was affirmed by a New Jersey court, and in 1954 a New Hampshire court 
rejected the argument of plaintiff that the New Hampshire Subversive Activities 
Act violated the Federal Constitution. In doing so the court expressed disagree- 
ment with the conclusion of the Pennsylvania Supreme Court in the Nelson case. 

From the foregoing it is obvious that the Federal Government has entered the 
field of antisedition legislation in times of national duress, fully cognizant that 
the States have remained in it during those long intervals devoid of Federal 
action. 

To assert, therefore, that Congress intended to occupy the sedition field pre- 
eminently and exclusively is to say that Congress was not aware of what the States 
had been doing, or that Congress intended by piecemeal legislation, over a 14-year 
period, to pass laws aimed at superseding a multitude of State laws which were 
much older and more comprehensive. 

Reason does not compel us to believe that Congress intended the latter, espe- 
cially in the absence of a clear statement of such intent. On the other hand, as 
pointed out in the dissent, section 3231 of title 18, United States Code, which 
contains the codification of Federal sedition law, provides that nothing in that 
section is intended to take away or impair State jurisdiction. 

As for congressional awareness of State action in the field, there is no doubt 
that Congress was fully informed. The most elementary study of constitutional 
law encompasses such State statutes, and many have been in existence so long 
that no professional legislator could be ignorant of them. 

During debate on the McCarran Act, Representative McDonough commented 
on a Los Angeles County ordinance requiring registration of Communists and 
subversives, and information on State control of subversion, presented by the 
Maryland State Commission on Subversive Activities, was incorporated in H. R. 
1950, 8ist Congress, in 1950. H. R. 2980, 8ist Congress, 1950, contains a para- 
graph enumerating in minute detail the antisedition provisions of various types 
among the 48 States. 

Not having intended, therefore, that the States should be pushed out of the 
sedition field, Congress might have specified that such was not its intention; but 
it did not do so, little dreaming that its actions would be construed as preempting 
the vast field in which it had intended only to participate. 

It is a most unlikely assumption that Congress intended to exclude the States, 
and thereby make the control of subversives an entirely political matter. Prose- 
cution of subversives, when left to the Federal Government alone, is subject only 
to the aggressiveness of the President, who controls the United States Attorney 
General, and through him the Federal Bureau of Investigation. Who knows 
what the politics of future Presidents will be? It is a deep American conviction 
that it is not too many cooks who spoil the broth of government, but too few 
cooks with too much power. 
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Granted, all States which have sedition laws have not used them, but they are 
entitled to the comfort and protection of having them. A fire escape is a seldom- 
used fixture, but it becomes vital when urgency arises. 

There is a very practical reason, too, for concurrent jurisdiction. Federal 
court dockets are so overcrowded that Shakespeare’s complaint of ‘the law’s 
delays’’ has become all fact, no poetry. Before this Senate committee at this very 
time is legislation for the establishment of 100 or more additional Federal courts, 
and the United States Attorney General has called a conference May 21 of State 
bar presidents and leaders of other bar and judicial organizations to confer on the 
problem of court congestion. 

The Attorney General said: 

“The congestion in the courts is so acute in many instances that cases are not 
reached for trial within 2 or 3 years or more after they are filed. The delay in 
justice, resulting in actual hardship to many litigants * * * has become a matter 
of national concern.” 

State courts could relieve this burden in sedition and many other areas where 
the Federal Government is denied their aid through overuse of the preemption 
doctrine. 

The ideal solution to the distrubingly frequent assumption by the courts that 
Congress intended to do what Congress itself often denies, would be the passage 
of legislation requiring the courts to have before them a clear statement of con- 
gressional intent before assuming that supersession was the aim. Senators Jenner 
and MeClellan, with others, have introduced such legislation (S. 373, S. 3143). 

Congress, obviously, cannot spend all its time correcting not the deficiencies of 
the law, which is its constitutional purpose, but the courts’ interpretation of what 
Congress meant. It should be a rarity when Congress is compelled to make 
a second utterance explaining the intention of its first. 

The immediate issue before this committee, however, is the restoration of the 
sovereign rights of the State governments to occupy jointly with the Federal 
Government the field of sedition. 

As an attorney and the attorney general of Texas, with all the voice at my 
command I urge the passage of the Bridges bill. 

Respectfully submitted. 
JoHN BEN SHEPPERD, 
Attorney General of Texas. 


The following letter from Miles D. Kennedy of the American 
Legion, with an accompanying resolution, was later received for the 
record: 


THe AMERICAN LEGION, 
Washington, D. C., May 21, 1956. 
Hon. James O. EASTLAND, 
Charman, Internal Security Subcommittee of the 
Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 


Dear SENATOR EASTLAND: Referring to 8. 3617, same being a bill to amend 
title 18, United States Code, to authorize the enforcement of State statutes pre- 
scribing criminal penalties for subversive activities, I enclose copy of Resolution 
No. 24 adopted at the May 2-4, 1956, meeting of the national executive committee 
of the American Legion. 

In keeping with the provisions of the resolution, I would like to record the 
support of the national organization of the American Legion of the bill 8. 3617. 
If this bill is favorably reported by the full Senate Judiciary Committee we would 
be more than happy to assist in every possible way to obtain its enactment on the 
floor of the Senate. 

I would appreciate it if you could have my letter and the enclosed resolution 
incorporated in the record of the hearings on this legislation. 

Thanking you for your cooperation, I am 

Sincerely yours, 
Mites D. Kennepy, Director. 
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NaTIONAL ExecutivE COMMITTEE MEETING OF THE AMERICAN LEGION HELD 
May 2-4, 1956 
Resolution No. 24 
Committee: National Americanism Commission 
Subject: Power of a State to enact and enforce legislation penalizing sedition and 
subversive activities within the State 


Whereas the Supreme Court of the United States, by majority opinion of 6 to 3, 
rendered a decision on April 2, 1956, in the case of Commonwealth of Pennsylvania 
vs. Steve Nelson, holding that the Smith Act of 1940, as amended in 1948, super- 
seded the Pennsylvania Sedition Act and preempted the field of legislation pro- 
hibiting the knowing advocacy of the oredliaane of the Government of the United 
States and any political subdivision thereof by force and violence; and 

Whereas 42 States, together with the Territories of Alaska and Hawaii, now 
have laws penalizing the advocacy of violent overthrow of the Federal, State, or 
Territorial governments, and the validity of these laws is now questionable because 
of the broad rule laid down by the aforesaid Nelson decision; and 

Whereas this great number of State laws relating to sedition and subversive 
activities is evidence of the grave concern of the States of the need for such State 
legislation for the preservation of law and order within their respective borders: 
Now, therefore, be it 

Resolved, by the national executive committee of the American Legion meeting in 
Indianapolis, Ind., May 2-4, 1956, That the national legislative commission be 
and it is hereby directed to prepare appropriate legislation and obtain the passage 
thereof by the United States Congress, to preserve the powers of the several 
States and Territories and the sovereignty of the States of the United States to 
enact and enforce legislation penalizing sedition and subversive activities within 
the boundaries of such Territories and sovereign States. 
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